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Memorandum Summary

Revised Surveyor Guidance: CMS is releasing the following revised guidance for nursing home
surveyors:
e Admission, Transfer & Discharge, Chemical Restraints/Unnecessary Psychotropic
Medication, Resident Assessment, Nursing Services, Payroll Based Journal, Quality of
Life and Quality of Care, Administration, Quality Assurance Performance Improvement
(QAPI), Infection Prevention and Control, and other areas.
e C(larifications and technical corrections have also been made throughout Appendix PP.

Associated Training and Resources:

e Training on this guidance will be available upon release of this memorandum for surveyors

and providers.

e Advance copy of the Critical Element Pathways are attached to this memo.

e Advanced copy of Appendix PP is attached to this memo.

e Revised Survey Resources will be posted on March 24, 2025.
Effective Date: Surveyors will begin using this guidance to determine compliance with
requirements on surveys beginning March 24, 2025. This allows ample time for surveyors and
nursing home providers to be trained on this new information.

Added revised guidance and training for Nursing Services and Payroll Based Journal to the
updates for Appendix PP and the Long-Term Care Survey Process and revised the effective date of
implementation for all new guidance to March 24, 2025.

Background:
CMS is committed to continuously enhancing the effectiveness and efficiency of our oversight

and compliance programs for nursing homes. By doing so, we ensure that our primary
responsibility, protecting the health and safety of residents, remains at the forefront of our
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efforts. Through a data-driven approach, we identify areas for improvement and implement
solutions that strengthen the quality of care provided across facilities.

Health and safety updates are regularly made to address emerging trends in deficiency citations
nationwide. This ensures that our guidance remains aligned with current standards of practice
and reflects the evolving needs of residents. These updates are essential to maintaining the
integrity of nursing home care.

CMS will publish these updates in Appendix PP of the State Operations Manual (SOM) in
March, 2025 for State Survey Agencies (SAs), long-term care facilities, and the public to
understand how compliance will be assessed. This guidance will also be available to surveyors in
the Automated Survey Process Environment (ASPEN) system starting March 24, 2025.
Surveyors will begin using the guidance to determine compliance at that time.

IG Guidance:
The areas that have been revised and the rationale for significant revisions are described below:

Admission, Transfer and Discharge:

Admission Agreement: CMS clarified guidance prohibiting admission agreements from
containing language requesting or requiring a third-party guarantee of payment, adding examples
of noncompliance.

To reduce the overlap of citations, improve clarity, and make it easier for surveyors to identify
noncompliance, CMS is deleting Tags F622 — F626, and F660 — F661 and removing the terms
“facility-initiated” and “resident-initiated.” The guidance from the deleted Tags has been
reorganized, with revisions added to clarify when a transfer or discharge is noncompliant. The
new citations are F627 for Inappropriate Transfers and Discharges and F628 for Transfer and
Discharge Process.

Sufficient Nursing Staff, RN 8 Hrs./7days/Wk., Full Time DON, & Payroll Based Journal
Guidance for investigations using the Payroll Based Journal Staffing Data Report has been
added. This report will be used as one of the sources of information indicative of potential
noncompliance. Instructions specific to staff interviews, observations, key elements of
noncompliance, and deficiency categorization are also added to the guidance. Instructions to
surveyors based on whether or not the report identified concerns were added to the guidance.
Investigative probes for the Director of Nursing requirements and deficiency categorization
examples, as well as investigative procedures for evaluating compliance with the submission of
direct care staffing information and payroll using the Payroll Based Journal Staffing Data
Report were added to the guidance.

Chemical Restraints/Unnecessary Psychotropic Medication:

The regulations and guidance for the unnecessary use of psychotropics (F758) have been
incorporated into F605. This change will help to streamline the survey process, increase
consistency, and strengthen our message that facilities must prevent the unnecessary use of
psychotropic medications. The guidance regarding “convenience” has been revised to include
situations when medications are used to cause symptoms consistent with sedation and/or require
less effort by facility staff to meet the resident’s needs. Additional guidance has been added to
emphasize requirements related to the right to be fully informed of and participate in or refuse
treatment, noting that before initiating or increasing a psychotropic medication, the resident must
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be notified of and have the right to participate in their treatment, including the right to accept or
decline the medication. Unnecessary Medications (F757) has been revised to only include
guidance for non-psychotropic medications. The revised Unnecessary Medications, Chemical
Restraints/Psychotropic Medications, and Medication Regimen Review Critical Element
Pathway also includes investigative elements to align with the revised guidance.

Professional Standards and Medical Director:

Instructions for investigating adherence to professional standards of practice when concerns arise
regarding residents diagnosed with a condition without sufficient supporting documentation for
which antipsychotic medications are an approved indication were added to the guidance at
Professional Standards (F658). Guidance for citing noncompliance and examples were also
included.

Clarification regarding the Medical Director’s responsibilities related to the implementation of
resident care policies was added to the guidance at F841. Specifically, ensuring physicians and
other practitioners adhere to facility policies on diagnosing and prescribing medications and
issues related to the coordination of medical care and implementation of resident care policies
identified through the facility’s quality assessment and assurance committee and other activities
were incorporated into the guidance. Interviewing the facility Medical Director was also
incorporated into the Unnecessary Medications and Quality Assurance & Performance
Improvement (QAPI) pathways.

Accuracy/Coordination/Certification:

Instructions for investigating Minimum Data Set (MDS) assessment accuracy and determining
whether noncompliance exists when a concern related to insufficient documentation to support a
medical condition is identified for a resident receiving an antipsychotic medication were added
to the guidance in Accuracy of Assessment (F641). The regulatory references and guidance
under Coordination/Certification of Assessment (F642) are being relocated to Accuracy of
Assessment (F641), and tag F642 has been deleted.

Comprehensive Assessment after Significant Change:
Revisions were made to update the language to reflect the levels of assistance a resident receives
for self-care and mobility activities to align with Section GG of the MDS.

QAPI/QAA Improvement Activities:

New guidance was added incorporating health equity concerns when obtaining feedback,
collecting and monitoring data related to outcomes of sub-populations, and analyzing factors
known to affect health equity, such as race, socioeconomic status, or language when
investigating medical errors and adverse events. Facilities should also consider factors that
affect health equity and outcomes of their resident population when establishing priorities in
their QAPI program.

Cardio-Pulmonary Resuscitation (CPR):
Updates were made to CPR certification to align with current nationally accepted standards.

Pain management:

Revisions to the guidance for acute, chronic, and subacute pain were made to align with CDC
definitions. We also clarified that clinicians may consider prescribing immediate-release opioids

Page 3 of §



instead of extended-release or long-acting options and emphasized the need for individualized
opioid treatment plans. Additionally, resource links on opioid use were updated and expanded.

Physical Environment:

Revisions were made to allow facilities that receive approval of construction from State or local
authorities or are newly certified after November 28. 2016 with two single occupancy rooms
with one bathroom to meet the bedroom and bathroom facility requirements without undergoing
major rehabilitation.

Infection Prevention & Control:

Infection control guidance regarding Enhanced Barrier Precautions in Nursing Homes to Prevent
Spread of Multidrug-resistant Organisms (MDROs) released in CMS Memo QSO-24-08-NH on
March 20, 2024, was incorporated into Appendix PP along with new deficiency examples.

COVID-19 Immunization:

Guidance related to requirements for facilities to educate residents or resident representatives and
staff regarding the benefits and potential side effects associated with the COVID-19 vaccine and
offer the vaccine (previously released in CMS Memo QSO-21-19-NH on May 11, 2021), was
incorporated into Appendix PP.

Other revisions:
In addition to the revisions to the guidance outlined above, CMS is also making technical
corrections to many citations to remove erroneous references and correct typographical errors.

Survey Process Software:

CMS is incorporating the revised guidance into the Long-Term Care Survey Process (LTCSP)
software application, and surveyors will use the new version of the software for surveys
beginning on March 24, 2025. CMS is also updating other survey documents, including the
Critical Element (CE) Pathways, used to investigate potential care areas of concern. Advance
copies of affected pathways are attached to this memo. CMS will update all associated survey
documents found in the “Survey Resources” link in the Downloads Section of the CMS Nursing
Homes website by March 24, 2025.

Training Resources:

Immediately following the release of this memorandum, CMS will post guidance training for
nursing home surveyors and providers publicly in the Quality, Safety, and Education Portal
(QSEP) (https://gsep.cms.gov/welcome.aspx). This training will explain the revisions made to
the guidance.

Note: Training for Nurse Staffing and Payroll Based Journal has been added to the existing
training in the QSEP.

States will receive a QIES Technical Support Office (QTSO) memo with information on
updating survey software, and accessing software training prior to the effective date.

Contact:

For questions or concerns relating to this memorandum, please contact CMS at
NHSurveyDevelopment@cms.hhs.gov. For questions on regulations and interpretive guidance
contact CMS at DNH_TriageTeam@cms.hhs.gov.
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Effective Date:
Revisions to the State Operations Manual-Appendix PP March 24, 2025. Please communicate to
all appropriate staff within 30 days.

/s/

Karen L. Tritz David R. Wright
Director, Survey & Operations Group Director, Quality, Safety & Oversight Group

Attachment(s)

- Advanced copy of Appendix PP, Guidance to Surveyor for Long Term Care Facilities
(Including advance copy of F725, F727, and F851)

- Advanced copy of Critical Element Pathways (I/ncluding advance copy of Sufficient and
Competent Nurse Staffing Review Critical Element Pathway)

cc: Survey and Operations Group Management

Resources to Improve Quality of Care:
Check out CMS’s new Quality in Focus interactive video series. The series of 10—15 minute
videos are tailored to provider types and aim to reduce the deficiencies most commonly cited
during the CMS survey process, like infection control and accident prevention. Reducing these
common deficiencies increases the quality of care for people with Medicare and Medicaid.
Learn to:

e Understand surveyor evaluation criteria

e Recognize deficiencies

e Incorporate solutions into your facility’s standards of care
See the Quality, Safety, & Education Portal Training Catalog, and select Quality in Focus

Get guidance memos issued by the Quality, Safety and Oversight Group by going to CMS.gov
page and entering your email to sign up. Check the box next to “CCSQ Policy, Administrative,
and Safety Special Alert Memorandums” to be notified when we release a memo.
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NOTE: In the regulation text that is noted under the following-Tags : F540, F584, F620, F621,
F627, F628,F757, F774, F842, and F868, there were minor, technical inaccuracies (spelling,
cross-references, etc.) in the 2016 Final Rule that updated the Requirements of Participation. In
an effort to ensure clarity of understanding of the guidance, the instructions to surveyors, and the
determination of compliance, we have made the appropriate correction in this guidance
document. This document is not intended to replace, modify or otherwise amend the regulatory
text. Such revisions, modifications or amendments can only be made through a Correction
Notice or other rulemaking that would be published in the Federal Register.

F540
(Rev. 225; Issued: 08-08-24; Effective: 08-08-24; Implementation: 08-08-24)

§483.5 Definitions.
As used in this subpart, the following definitions apply:

Abuse. Abuse is the willful infliction of injury, unreasonable confinement, intimidation, or
punishment with resulting physical harm, pain or mental anguish. Abuse also includes the
deprivation by an individual, including a caretaker, of goods or services that are necessary
to attain or maintain physical, mental, and psychoso¢ial well=being. Instances of abuse of
all residents, irrespective of any mental or physical condition, cause physical harm, pain or
mental anguish. It includes verbal abuse, sexual abuse,physical abuse, and mental abuse
including abuse facilitated or enabled through theuse of technology. Willful, as used in this
definition of abuse, means the individual must'have acted deliberately, not that the
individual must have intended to inflict injury or harm.

Adverse event. An adverse event is an untoward, undesirable, and usually unanticipated
event that causes death or seriousdnjury, or the risk thereof.

Common area. Common areas,are areas in the facility where residents may gather together
with other residents, visitors,.and staff or engage in individual pursuits, apart from their
residential rooms. This includes but is not limited to living rooms, dining rooms, activity
rooms, outdoor areas, andumeeting rooms where residents are located on a regular basis.

Composite distinct part.

(1) Definition. A composite distinct part is a distinct part consisting of two or more non-
contiguous components that are not located within the same campus, as defined in
§413.65(a)(2) of this chapter.

(2) Requirements. In addition to meeting the requirements of specified in the definition of
“distinct part” of this section, a composite distinct part must meet all of the following
requirements:

(i) A SNF or NF that is a composite of more than one location will be treated as a single
distinct part of the institution of which it is a distinct part. As such, the composite
distinct part will have only one provider agreement and only one provider number.

(i) If two or more institutions (each with a distinct part SNF or NF) undergo a change
of ownership, CMS must approve the existing SNFs or NFs as meeting the



requirements before they are considered a composite distinct part of a single
institution. In making such a determination, CMS considers whether its approval or
disapproval of a composite distinct part promotes the effective and efficient use of
public monies without sacrificing the quality of care. If there is a change of
ownership of a composite distinct part SNF or NF, the assignment of the provider
agreement to the new owner will apply to all of the approved locations that comprise
the composite distinct part SNF or NF.

(iii) To ensure quality of care and quality of life for all residents, the various
components of a composite distinct part must meet all of the requirements for
participation independently in each location.

(iv) To ensure quality of care and quality of life for all residents, the various
components of a composite distinct part must meet all of the requirements for
participation independently in each location.

(v) Use of composite distinct parts to segregate residents by payment source or on a

basis other than care needs is prohibited.

Distinct part

(1) Definition. A distinct part SNF or NF is physically‘distinguishable from the larger
institution or institutional complex that houses it, meets the requirements of this
paragraph and of paragraph (2) of this definition,’-and:meets the applicable statutory
requirements for SNFs or NFs in sections 1819 or 1919 of the Act, respectively. A
distinct part SNF or NF may be comprised of/one or more buildings or designated parts
of buildings (that is, wings, wards, or floors) that are: In the same physical area
immediately adjacent to the institution's,;main buildings; other areas and structures
that are not strictly contiguous to the main buildings but are located within close
proximity of the main buildings;"andiany other areas that CMS determines on an
individual basis, to be part of the institution's campus. A distinct part must include all
of the beds within the designatedarea, and cannot consist of a random collection of
individual rooms or beds,thatare scattered throughout the physical plant. The term
“distinct part” also includes a composite distinct part that meets the additional
requirements specified in the definition of “composite distinct part” of this section.

(2) Requirements. In‘addition to meeting the participation requirements for long-term care
facilities set forth elsewhere in this subpart, a distinct part SNF or NF must meet all of
the following requirements:

(i) The SNF or NF must be operated under common ownership and control (that is,
common governance) by the institution of which it is a distinct part, as evidenced by
the following:

(A) The SNF or NF is wholly owned by the institution of which it is a distinct part.

(B) The SNF or NF is subject to the by-laws and operating decisions of common
governing body.

(O)The institution of which the SNF or NF is a distinct part has final responsibility
for the distinct part’s administrative decisions and personnel policies, and final
approval for the distinct part’s personnel actions.
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(D) The SNF or NF functions as an integral and subordinate part of the institution
of which it is a distinct part, with significant common resource usage of
buildings, equipment, personnel, and services.

(ii)The administrator of the SNF or NF reports to and is directly accountable to the
management of the institution of which the SNF or NF is a distinct part.

(iii) The SNF or NF must have a designated medical director who is responsible for
implementing care policies and coordinating medical care, and who is directly
accountable to the management of the institution of which it is a distinct part.

(iv) The SNF or NF is financially integrated with the institution of which it is a distinct
part, as evidenced by the sharing of income and expenses with that institution, and
the reporting of its costs on that institution’s cost report.

(v) A single institution can have a maximum of only one distinct part SNF and one
distinct part NF.

(vi) (A) An institution cannot designate a distinct part SNF or NF, but instead must
submit a written request with documentation that demonstrates it meets the criteria
set forth above to CMS to determine if it may be considered,a distinct part.

(B) The effective date of approval of a distinct part is the date that CMS determines
all requirements (including enrollment with the fiscal intermediary (FI)) are met
for approval, and cannot be made retroactive.

(C) The institution must request approval from CMS for all proposed changes in the
number of beds in the approved distinct part.

Exploitation. Exploitation means taking advantage of a resident for personal gain through
the use of manipulation, intimidation, threats, or:coercion.

Facility defined. For purposes of this subpart, facility means a skilled nursing facility (SNF)
that meets the requirements of section s1819(a), (b), (¢), and (d) of the Act, or a nursing
facility (NF) that meets the requirements of sections 1919(a), (b), (c), and (d) of the Act.
“Facility” may include a distinct part of an institution (as defined in paragraph (b) of this
section and specified in §440.40 and §440.155 of this chapter), but does not include an
institution for individuals with intellectual disabilities or persons with related conditions
described in §440.150 of this’chapter. For Medicare and Medicaid purposes (including
eligibility, coverage, certification, and payment), the “facility” is always the entity that
participates in the program, whether that entity is comprised of all of, or a distinct part of,
a larger institution. For Medicare, an SNF (see section 1819(a)(1) of the Act), and for
Medicaid, and NF (see section 1919(a)(1) of the Act) may not be an institution for mental
diseases as defined in §435.1010 of this chapter.

Fully sprinklered. A fully sprinklered long term care facility is one that has all areas
sprinklered in accordance with National Fire Protection Association 13 “Standard for the
Installation of Sprinkler Systems” without the use of waivers or the Fire Safety Evaluation
System.

Licensed health professional. A licensed health professional is a physician; physician
assistant; nurse practitioner; physical, speech, or occupational therapist; physical or
occupational therapy assistant; registered professional nurse; licensed practical nurse; or



licensed or certified social worker; or registered respiratory therapist or certified
respiratory therapy technician.

Major modification means the modification of more than 50 percent, or more than 4,500
square feet, of the smoke compartment.

Misappropriation of resident property means the deliberate misplacement, exploitation, or
wrongful, temporary, or permanent use of a resident’s belongings or money without the
resident’s consent.

Mistreatment means inappropriate treatment or exploitation of a resident.

Neglect is the failure of the facility, its employees or service providers to provide goods and
services to a resident that are necessary to avoid physical harm, pain, mental anguish, or
emotional distress.

Nurse aide. A nurse aide is any individual providing nursing or nursing-related services to
residents in a facility. This term may also include an individualywho provides these services
through an agency or under a contract with the facility, butiis not a licensed health
professional, a registered dietitian, or someone who volunt@ers to provide such services
without pay. Nurse aides do not include those individuals who furnish services to residents
only as paid feeding assistants as defined in §488.301 of this chapter.

Person-centered care. For purposes of this Subpart, person-centered care means to focus on
the resident as the locus of control and supportthe resident in making their own choices
and having control over their daily lives.

Resident representative. For purposes of this subpart, the term resident representative
means any of the following:

(1) An individual chosen by the resident to act on behalf of the resident in order to
support the resident in decision-making; access medical, social or other personal
information of the resident; manage financial matters; or receive notifications;

(2) A person authorized by State or Federal law (including but not limited to agents
under power of attorney, representative payees, and other fiduciaries) to act on
behalf of the resident in order to support the resident in decision-making; access
medical, social or other personal information of the resident; manage financial
matters; or receive notifications; or

(3) Legal representative, as used in section 712 of the Older Americans Act; or

(4) The court-appointed guardian or conservator of a resident.

(5) Nothing in this rule is intended to expand the scope of authority of any resident
representative beyond that authority specifically authorized by the resident, State or
Federal law, or a court of competent jurisdiction.

Representative of direct care employees. A representative of direct care employees is an
employee of the facility, or a third party authorized by direct care employees at the facility



to provide expertise and input on behalf of the employees for the purposes of informing a
facility assessment.

Sexual abuse is non-consensual sexual contact of any type with a resident.

Transfer and discharge includes movement of a resident to a bed outside of the certified
facility whether that bed is in the same physical plant or not. Transfer and discharge does
not refer to movement of a resident to a bed within the same certified facility.

F550

§483.10(a) Resident Rights.

The resident has a right to a dignified existence, self-determination, and communication
with and access to persons and services inside and outside the facilityincluding those
specified in this section.

§483.10(a)(1) A facility must treat each resident with respect and dignity and care for each
resident in a manner and in an environment that promotes‘maintenance or enhancement of
his or her quality of life, recognizing each resident’s individuality. The facility must protect
and promote the rights of the resident.

§483.10(a)(2) The facility must provide equal aceess to quality care regardless of diagnosis,
severity of condition, or payment source. A facility must establish and maintain identical
policies and practices regarding transfer, discharge, and the provision of services under the
State plan for all residents regardless of-payment source.

§483.10(b) Exercise of Rights.
The resident has the right to exercise his or her rights as a resident of the facility and as a
citizen or resident of the United States.

§483.10(b)(1) The facility must'ensure that the resident can exercise his or her rights
without interference, coércion, discrimination, or reprisal from the facility.

§483.10(b)(2) The resident has the right to be free of interference, coercion, discrimination,
and reprisal from the facility in exercising his or her rights and to be supported by the
facility in the exercise of his or her rights as required under this subpart.

INTENT §483.10(a)-(b)(1)&(2)

All residents have rights guaranteed to them under Federal and State laws and regulations. This
regulation is intended to lay the foundation for the resident rights requirements in long-term care
facilities. Each resident has the right to be treated with dignity and respect. All activities and
interactions with residents by any staff, temporary agency staff or volunteers must focus on
assisting the resident in maintaining and enhancing his or her self-esteem and self-worth and
incorporating the resident’s, goals, preferences, and choices. When providing care and services,
staff must respect each resident’s individuality, as well as honor and value their input.



GUIDANCE §483.10(a)-(b)(1)&(2)
Examples of treating residents with dignity and respect include, but are not limited to:

e Encouraging and assisting residents to dress in their own clothes, rather than hospital-
type gowns, and appropriate footwear for the time of day and individual preferences;

e Placing labels on each resident’s clothing in a way that is inconspicuous and respects his
or her dignity (for example, placing labeling on the inside of shoes and clothing or using
a color coding system);

e Promoting resident independence and dignity while dining, such as avoiding:

o Daily use of disposable cutlery and dishware;

o Bibs or clothing protectors instead of napkins (except by resident choice);

o Staff standing over residents while assisting them to eat;

o Staff interacting/conversing only with each other rather than with residents while
assisting with meals;

e Protecting and valuing residents’ private space (for example, knocking on doors and
requesting permission before entering, closing doors as requested by the resident);

e Staff should address residents with the name or pronoun of the tesident’s choice,
avoiding the use of labels for residents such as “feeders” or “walkers:” Residents should
not be excluded from conversations during activities o when care is being provided, nor
should staff discuss residents in settings where gthers can.everhear private or protected
information or document in charts/electronic health records where others can see a
resident’s information;

e Refraining from practices demeaning to residents such as leaving urinary catheter bags
uncovered, refusing to comply with a resident’s request for bathroom assistance during
meal times, and restricting residents ftom use of common areas open to the general public
such as lobbies and restrooms, unless, they‘are on transmission-based isolation
precautions or are restricted according to their care planned needs.

Consider the resident’s life style dnd personal choices identified through their assessment
processes to obtain a picturéofthis or her individual needs and preferences.

Staff and volunteers must interact with residents in a manner that takes into account the physical
limitations of the resident, assures communication, and maintains respect. For example, getting
down to eye level with'a resident who is sitting, maintaining eye contact when speaking with a
resident with limited hearing, or utilizing a hearing amplification device when needed by a
resident.

Pay close attention to resident or staff interactions that may represent deliberate actions to limit a
resident’s autonomy or choice. These actions may indicate abuse. See F600, Free from Abuse,
for guidance.

The facility must not establish policies or practices that hamper, compel, treat differently, or
retaliate against a resident for exercising his or her rights.

Justice Involved Residents
“Justice involved residents” includes the following three categories:



1. Residents under the care of law enforcement: Residents who have been taken into
custody by law enforcement. Law enforcement includes local and state police, sheriffs,
federal law enforcement agents, and other deputies charged with enforcing the law.

2. Residents under community supervision: Residents who are on parole, on probation, or
required to conditions of ongoing supervision and treatment as an alternative to criminal
prosecution by a court of law.

3. Inmates of a public institution: Residents currently in custody and held involuntarily
through operation of law enforcement authorities in an institution, which is the
responsibility of a governmental unit or over which a governmental unit exercises
administrative control, such as state or federal prisons, local jails, detention facilities, or
other penal settings (such as boot camps, wilderness camps).

Justice involved individuals are entitled to the same rights described in 42 CFR Part 483, Subpart
B as all other residents residing in the facility. The facility shall not establish policies or impose
conditions on the justice involved resident that result in restrictions which violate the resident’s
rights. Some Department of Corrections or law enforcement terms ofrelease or placement may
conflict with CMS requirements. If the facility accepts responsibility fornenforcing restrictive law
enforcement terms applied to a resident that are contrary to the/Requiréments for LTC Facilities,
the facility would not be in compliance with federal long/term care requirements. In addition,
law enforcement jurisdictions may not be integrated with the operations of the facility.

While all portions of 42 CFR Part 483, Subpart B, apply to justice involved individuals, other
areas where there may be concerns specific to this population are found at §483.12, F600, Abuse,
Neglect, and Exploitation and §483.15(c), F622, Transter and discharge. In such a case,
surveyors should cite under the specific tag.associated with the concern identified. For example,
if there is a concern about a facility restrictingvisitors of a justice involved individual, cite such
deficiency under §483.10(f)(4)(vi), E564, Resident Right to Visitors.

See Survey & CertificationMemorandim 16-21-ALL dated May 3, 2016 (Revised 12/23/16) for
additional guidance on justieeninvolved individuals.

PROCEDURES §483.10(a)-(b)(1)&(2)

Deficient practices cited under Resident rights tags may also have negative psychosocial
outcomes for the resident. The survey team must consider the potential for both physical and
psychosocial harm when determining the scope and severity of deficiencies related to dignity.
Refer to the Psychosocial Outcome Severity Guide /ocated in the Survey Resources zip file
located at https://www.cms.gov/medicare/provider-enrollment-and-
certification/guidanceforlawsandregulations/nursing-homes.

Surveyors shall make frequent observations on different shifts, units, floors or neighborhoods to
watch interactions between and among residents and staff. If there are concerns that staff or
others are not treating a resident with dignity or respect or are attempting to limit a resident’s
autonomy or freedom of choice, follow-up as appropriate by interviewing the resident, family, or
resident representative.


https://www.cms.gov/medicare/provider-enrollment-and-certification/guidanceforlawsandregulations/nursing-homes
https://www.cms.gov/medicare/provider-enrollment-and-certification/guidanceforlawsandregulations/nursing-homes

e Observe if staff show respect for each resident and treat them as an individual.

e Do staff respond in a timely manner to the resident’s requests for assistance?

e Do staff explain to the resident what care is being provided or where they are taking the
resident? Is the resident’s appearance consistent with his or her preferences and in a
manner that maintains his or her dignity?

e Do staff know the resident’s specific needs and preferences?

e Do staff make efforts to understand the preferences of those residents, who are not able to
verbalize them, due to cognitive or physical limitations?

Determine if staff members respond to residents with cognitive impairments in a manner that
facilitates communication and allows the resident the time to respond appropriately. For
example, a resident with dementia may be attempting to exit the building with the intent to meet
her/his children at the school bus. Walking with the resident without challenging or disputing
the resident’s intent and conversing with the resident about the desire (tell me about your
children) may reassure the resident in a manner consistent with the requirements of §483.10(a)
and (b).

Examples of noncompliance may include, but are not limited to:

e A resident has not been treated equally as compared to others based on his or her
diagnosis, severity of condition, or payment source:

e Prohibiting a resident from participating in‘group activities as a form of reprisal or
discrimination. This includes prohibiting, aresident from group activities without clinical
justification or evaluation of the impatt theiresident’s participation has on the group.

e A resident’s rights, not addressed €lsewhete (for example, religious expression, voting, or
freedom of movement outside the'facility in the absence of a legitimate clinical need) are
impeded in some way by facility staff.

e Requiring residents to seek approval to post, communicate or distribute information about
the facility (for example,'social media, letters to the editor of a newspaper).

e Acting on behalf of'the pertinent law enforcement or criminal justice supervisory
authority by énfercing.stpervisory conditions or reporting violations of those conditions
to officials forjustice’involved residents.

POTENTIAL TAGS FOR ADDITIONAL INVESTIGATION

For deficiencies regarding lack of visual privacy for a resident while that resident is receiving
treatment or ADL care from staff in the bedroom, bathroom, or bathing room, refer to
§483.10(e), F583, Privacy and Confidentiality.

For deficiencies regarding a resident’s lack of self-determination to make decisions about things
that are important in his or her life, refer to §483.10(f)(1)-(3), (8), F561, Self-determination.

For deficiencies related to failure to keep residents’ faces, hands, teeth, fingernails, hair, and
clothing clean, refer to §483.24(a)(2), F677, Activities of Daily Living (ADLSs).



If there are indications that a resident is in a secured/locked area without a clinical justification
and/or placement is against the will of the resident, their family, and/or resident representative,
review regulatory requirements at §483.12 and §483.12(a), F603, Involuntary Seclusion.

F551
(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

§483.10(b)(3) In the case of a resident who has not been adjudged incompetent by the state
court, the resident has the right to designate a representative, in accordance with State law
and any legal surrogate so designated may exercise the resident’s rights to the extent
provided by state law. The same-sex spouse of a resident must be afforded treatment equal
to that afforded to an opposite-sex spouse if the marriage was valid in the jurisdiction in
which it was celebrated.
(i) The resident representative has the right to exercise the resident’s rights to the
extent those rights are delegated to the representative.
(ii) The resident retains the right to exercise those rights not.delegated to a resident
representative, including the right to revoke a delegation of rights, except as limited
by State law.

§483.10(b)(4) The facility must treat the decisions of a resident representative as the
decisions of the resident to the extent required by the court or delegated by the resident, in
accordance with applicable law.

§483.10(b)(5) The facility shall not extend the resident representative the right to make
decisions on behalf of the resident beyond the extent required by the court or delegated by
the resident, in accordance with applicable law.

§483.10(b)(6) If the facility has reason to believe that a resident representative is making
decisions or taking actions,that are not in the best interests of a resident, the facility shall
report such concerns whemand inthe manner required under State law.

§483.10(b)(7) In the caseof a resident adjudged incompetent under the laws of a State by a
court of competent jurisdiction, the rights of the resident devolve to and are exercised by
the resident representative appointed under State law to act on the resident’s behalf. The
court-appointed resident representative exercises the resident’s rights to the extent judged
necessary by a court of competent jurisdiction, in accordance with State law.

(i) In the case of a resident representative whose decision-making authority is limited by
State law or court appointment, the resident retains the right to make those
decisions outside the representative’s authority.

(ii) The resident’s wishes and preferences must be considered in the exercise of rights
by the representative.

(iii) To the extent practicable, the resident must be provided with opportunities to
participate in the care planning process.

DEFINITIONS §483.10(b)(3)-(7)



“Court of competent jurisdiction” means any court with the authority to hear and determine a
case or suit with the matter in question.

“Resident representative” For purposes of this subpart, the term resident representative may
mean any of the following:

1. An individual chosen by the resident to act on behalf of the resident in order to support the
resident in decision-making; access medical, social or other personal information of the
resident; manage financial matters; or receive notifications;

2. A person authorized by State or Federal law (including but not limited to agents under
power of attorney, representative payees, and other fiduciaries) to act on behalf of the
resident in order to support the resident in decision-making; access medical, social or
other personal information of the resident; manage financial matters; or receive
notifications; or

3. Legal representative, as used in section 712 of the Older Americans Act; or

4. The court-appointed guardian or conservator of a resident.

5. Nothing in this rule is intended to expand the scope of authority, of any resident
representative beyond that authority specifically authorized'by the resident, State or
Federal law, or a court of competent jurisdiction.

GUIDANCE §483.10(b)(3)-(7)

When reference is made to “resident” in the Guidance, it'alsosefers to any person who may,
under State law, act on the resident’s behalf when the resident is unable to act for themselves.
That person is referred to as the resident representatives If the resident has been formally
declared incompetent by a court, the representative isswhomever the court appoints (for example,
a guardian or conservator).

A competent resident may wish to delégate,decision-making to specific persons, or the resident
and family may have agreed amongthemselves on a decision-making process. To the degree
permitted by State law, the facility staff must respect the delegated resident representative’s
decisions regarding the resident’s Wishes and preferences so long as the resident representative is
acting within the scope of authority contemplated by the agreement authorizing the person to act
as the resident’s representative.

In the case of a resident who has been formally declared incompetent by a court, a court
appointed resident representative may be assigned. Facility staff must confer with the appointed
resident representative.

State laws and court orders authorizing guardians, conservators, etc., vary considerably. Many
statutes and court orders limit the scope of the authority of the representative to act on behalf of
the resident.

Facility staff must obtain documentation that the resident’s representative has been delegated the
necessary authority to exercise the resident’s rights and must verify that a court-appointed
representative has the necessary authority for the decision-making at issue as determined by the
court. For example, a court-appointed representative might have the power to make financial
decisions, but not health care decisions. Additionally, the facility must make reasonable efforts



to ensure that it has access to documentation of any change related to the delegation of rights,
including a resident’s revocation of delegated rights, to ensure that the resident’s preferences, are
being upheld.

Whether a resident has or has not been judged incompetent by a court of law, if it is determined
that the resident understands the risks, benefits, and alternatives to proposed health care and
expresses a preference, then the resident’s wishes should be considered to the degree practicable,
including resident input into the care planning process.

The involvement of a representative does not relieve facility staff of their duty to protect and
promote the resident’s interests. For example, a representative does not have the right to insist
that a treatment be performed that is not medically appropriate or reject a treatment that may be
subject to State law. Surveyors must confirm delegation of resident rights to a resident
representative. Surveyors must also determine, through interview and record reviews, whether or
not the resident’s delegation of rights has been followed by facility staff.

If a resident’s representative is a same-sex spouse, he or she must bestreated the same as an
opposite-sex spouse with regard to exercising the resident’s rights.“In Obergefell v. Hodges, 576
U.S.  (2015), the Supreme Court of the United States also ruled'thatall States must recognize
a marriage between two people of the same sex when theit thartiage was lawfully licensed and
performed out-of-state.

PROCEDURES §483.10(b)(3)-(7)

Surveyors must check whether there has been a delegation of resident rights or designation of a
resident representative. Surveyors must also determin€, through interview and record reviews,
whether or not the resident’s delegation ofrights has been followed by facility staff.

Determine through interview and recotd review if the resident has been found to be legally
incompetent by a court in accordance withr state law.

If yes:

e Verify the appropriate legal documentation for a court-appointed resident representative
is present in the resident’s medical record.

e Review court orders or other legal documentation to determine the extent of the court-
appointed resident representative’s authority to make decision on behalf of the resident
and any limitations on that authority that may have been ordered by the court.

e Determine if the court-appointed representative is making decisions for the resident
beyond the scope of the resident representative’s decision-making authority and the
facility is relying on that authority as the basis of a practice (e.g., health care treatment,
managing resident funds, discharge decision). If so, a deficiency may be cited under this
regulation.

e Determine if the resident was involved in care planning activities and able to make
choices, to the extent possible.

e Observe resident care and daily activities (e.g., participation in activities) for adherence
to resident’s or court-appointed resident representative’s goals, choices, and preferences.
Even when there is a court-appointed resident representative, the facility should seek to



If no:

understand the resident’s goals, choices, and preferences and have honored them to the
extent legally possible.

Determine how decisions are being made for the resident. Does the resident maintain all
of his/her rights, even if he/she has designated a representative to assist with decision-
making unless a court has limited those rights under state law, and only to the extent that
has been specified by a court under state law? Has the resident designated a resident
representative and is facility staff respecting the authority of this designate surrogate
decision-maker to act on behalf of the resident?

Are all residents informed of their plan of care or treatment in the most understandable
manner possible, and given an opportunity to voice their views? Autonomy is also
expressed through gestures and actions and this also should be recognized. Residents
even without capacity or declared incompetent may be able to express their needs and
desires.

Determine whether same-sex spouses are treated in the same/ffianner as an opposite-sex
spouse in all states and territories.

If the resident has delegated a resident representative, verifyithe,appropriate
documentation is present in the resident’s medical records

KEY ELEMENTS OF NONCOMPLIANCE §483.10(b)@3)-(7)
To cite deficient practice at F551, the surveyor’s investigation will generally show that the
facility failed to do any one or more of the following:

F552

Ensure a competent resident’s choice for agepresentative is honored or

Ensure that treatment of a same-sexX'spous€ was the same as treatment of an opposite-sex
spouse; or

Ensure the resident representative, did not make decisions beyond the extent allowed by
the court or delegated by the resident; or

Ensure the resident’swishes and preferences were considered when decisions were made
by the resident représentative; or

Ensure the de€isions ef.the resident representative are given the same consideration as if
the resident made‘therdecision themselves; or

Honor the resident’s authority to exercise his or her rights, even when he or she has
delegated those rights, including the right to revoke a delegation of rights; or

Ensure the resident representative was reported as State law required when not acting in
the best interest of the resident; or

Ensure a resident who was found incompetent by the court is provided with opportunities
to participate in the care planning process.

(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

§483.10(c) Planning and Implementing Care.
The resident has the right to be informed of, and participate in, his or her treatment,
including:



§483.10(c)(1) The right to be fully informed in language that he or she can understand of
his or her total health status, including but not limited to, his or her medical condition.

§483.10(c)(4) The right to be informed, in advance, of the care to be furnished and the type
of care giver or professional that will furnish care.

§483.10(c)(5) The right to be informed in advance, by the physician or other practitioner or
professional, of the risks and benefits of proposed care, of treatment and treatment
alternatives or treatment options and to choose the alternative or option he or she prefers.

DEFINITIONS §483.10(c)(1), (4)-(5)

“Total health status” includes functional status, nutritional status, rehabilitation and restorative
potential, ability to participate in activities, cognitive status, oral health status, psychosocial
status, and sensory and physical impairments.

“Treatment” refers to medical care, nursing care, and interventions provided to maintain or
restore health and well-being, improve functional level, or religve symptoms.

GUIDANCE §483.10(c)(1), (4)-(5)

Health information and services must be provided in ways,that are easy for the resident and/or
the resident’s representative to understand. This includes, but is not limited to, communicating
in plain language, explaining technical and medical.terminology in a way that makes sense to the
resident, offering language assistance services'to residents who have limited English proficiency,
and providing qualified sign language interpreters or auxiliary aids if hearing is impaired. This
does not mean that a facility is required4o supply and pay for hearing aids.

The physician or other practitioner or professional must inform the resident or their
representative in advance of treatment fisks and benefits, options, and alternatives. The
information should be communicated at times it would be most useful to them, such as when
they are expressing concerns, raising questions, or when a change in treatment is being proposed.
The resident or resident fepresentative has the right to choose the option he or she prefers.

Discussion and documentation of the resident's choices regarding future health care may take
place during the development of the initial comprehensive assessment and care plan and
periodically thereafter.

NOTE: While surveyors must only cite F552 when deficient practice is found related to
applicable program requirements as reflected in the CFR, the following information may
inform surveyors about important considerations in making compliance decisions. The
Federal Patient Self - Determination Act contained in Public Law 101-508 is the authority on
an individual’s rights and facility responsibilities related to advance directives. This
includes, the right of an individual to direct his or her own medical treatment, including
withholding or withdrawing life-sustaining treatment. If there are concerns with advance
directives, refer to §483.10(g)(12), F578.



See §483.21(a), F655 (Baseline Care Plans), Comprehensive Person-Centered Care Planning, for
additional guidance.

F553
(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

§483.10(c)(2) The right to participate in the development and implementation of his or her
person-centered plan of care, including but not limited to:

(i) The right to participate in the planning process, including the right to identify
individuals or roles to be included in the planning process, the right to request
meetings and the right to request revisions to the person-centered plan of care.

(ii) The right to participate in establishing the expected goals and outcomes of care, the
type, amount, frequency, and duration of care, and any other factors related to the
effectiveness of the plan of care.

(iii) The right to be informed, in advance, of changes to the planwof care.

(iv) The right to receive the services and/or items included in the plan of care.

(v) The right to see the care plan, including the right to sign after significant changes to
the plan of care.

§483.10(c)(3) The facility shall inform the resident of the right to participate in his or her
treatment and shall support the resident in this right. The'planning process must—
(i) Facilitate the inclusion of the resident apd/or resident representative.
(ii) Include an assessment of the resident’s strengths and needs.
(iii) Incorporate the resident’s personal andscultural preferences in developing goals of
care.

INTENT §483.10(c)(2)-(3)

To ensure facility staff facilitates the inclusion of the resident or resident representative in all
aspects of person-centered caré"planning and that this planning includes the provision of services
to enable the resident to live'with dignity and supports the resident’s goals, choices, and
preferences includinggbut net limited to, goals related to the their daily routines and goals to
potentially return to a'community setting.

GUIDANCE §483.10(¢)(2)-(3)

Residents and their representative(s) must be afforded the opportunity to participate in their care
planning process and to be included in decisions and changes in care, treatment, and/or
interventions. This applies both to initial decisions about care and treatment, as well as the
refusal of care or treatment. Facility staff must support and encourage participation in the care
planning process. This may include ensuring that residents, families, or representatives
understand the comprehensive care planning process, holding care planning meetings at the time
of day when a resident is functioning best, providing sufficient notice in advance of the meeting,
scheduling these meetings to accommodate a resident’s representative (such as conducting the
meeting in-person, via a conference call, or video conferencing), and planning enough time for
information exchange and decision making.



A resident has the right to select or refuse specific treatments options before the care plan is
instituted, based on the information provided as required under §483.10(c)(1), (4)-(5), F552.
While Federal regulations affirm a resident’s right to participate in care planning and to refuse
treatment, the regulations do not require the facility to provide specific medical interventions or
treatments requested by the resident, family, and/or resident representative that the resident’s
physician deems inappropriate for the resident’s medical condition.

A resident whose ability to make decisions about care and treatment is impaired, or a resident
who has been declared incompetent by a court, must, to the extent practicable, be kept informed
and be consulted on personal preferences.

The resident has the right to see the care plan and sign after significant changes are made.

PROCEDURES §483.10(¢)(2)-(3)
During observations, interviews, and record reviews, surveyors must:

e Interview the resident, and/or his or her representative to determine'the level of
participation in care planning.

e Identify ways staff involve residents and/or their represéntative(s) in care planning.

e Determine if care plan meetings are scheduled tofaccommodate residents and/or their
representative.

e Determine how facility staff addressed questions omeoncerns raised by a resident or his or
her representative, including if they are addressed at times when it would be beneficial to
the resident, such as when they are expressing concerns or raising questions.

e Determine if the resident and representative were unable to participate, did facility staff
consult them in advance about care"anditzeatment changes.

e Interview staff to determine how they inform residents or their representative of their
rights and incorporate their personal’preferences, choices, and goals into their care plan.

e When the resident request'is something that facility staff feels would place the individual
at risk (i.e., the resident'echooses not to use the walker, recommended by therapy), is there
a process in place to'examine the risk/benefit and guide decision-making?

e Review the resident’s,medical record to determine if facility staff included an assessment
of the resident’s strengths and needs and whether these, as well as the resident’s personal
and cultural preferences, were incorporated when developing his or her care plan.

e Determine how facility staff observes and responds to the non-verbal communication of a
resident who is unable to verbalize preferences (i.e., if the resident spits out food, is this
considered to be a choice and alternative meal options offered).

POTENTIAL TAGS FOR ADDITIONAL CONSIDERATION

If facility staff do not provide access to the care plan within 24 hours (excluding weekends and
holidays) or provide, if requested, a copy of the care plan in written or electronic form within
two working days of the request, see §483.10(g)(2)-(3), F573, Right to Access/Purchase Copies
of Records.

If facility staff do not provide a summary of the baseline care plan to the resident and their
representative, see §483.21(a), F655, Baseline Care Plans.



Also refer to §483.21(b), F656, Comprehensive Care Plans for more information on Care Plans.

F554
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§483.10(c)(7) The right to self-administer medications if the interdisciplinary team, as
defined by §483.21(b)(2)(ii), has determined that this practice is clinically appropriate.

GUIDANCE §483.10(c)(7)

If a resident requests to self-administer medication(s), it is the responsibility of the
interdisciplinary team (IDT) (as defined in §483.21(b), F657, Comprehensive Care Plans) to
determine that it is safe before the resident exercises that right. A resident may only self-
administer medications after the IDT has determined which medications may be self-
administered.

When determining if self-administration is clinically appropriate for'a resident, the IDT should at
a minimum consider the following:
e The medications appropriate and safe for self-administtation;
e The resident’s physical capacity to swallow without diffieulty and to open medication
bottles;
e The resident’s cognitive status, including their ability to correctly name their medications
and know what conditions they are taken for;
e The resident’s capability to follow direetions and tell time to know when medications
need to be taken;
e The resident’s comprehension of instructions for the medications they are taking,
including the dose, timing, and,signs of side effects, and when to report to facility staff.
e The resident’s ability to understand what refusal of medication is, and appropriate steps
taken by staff to educate when this occurs.
e The resident’s ability to ensure that medication is stored safely and securely.

Appropriate notation'ofitheserdeterminations must be documented in the resident’s medical
record and care plan. If@resident is self-administering medication, review the resident’s record
to verify that this decision was made by the IDT, including the resident. The decision that a
resident has the ability to self-administer medication is subject to periodic assessment by the
IDT, based on changes in the resident’s medical and decision-making status. If self-
administration is determined not to be safe, the IDT should consider, based on the assessment of
the resident’s abilities, options that allow the resident to actively participate in the administration
of their medications to the extent that is safe (i.e., the resident may be assessed as not able to
self-administer their medications because they are not able to manage a locked box in their room,
but they may be able to get the medications from the nurse at a designated location and then
safely self-administer them).

Medication errors occurring with residents who self-administer should not be counted in the
facility’s medication error rate and should not be cited at §483.45(f)(1) F759 and §483.45(f)(2)
F760, Medication Errors. However, this may call into question the judgment of facility staff in
allowing self-administration of medication for that resident.



PROCEDURES AND PROBES §483.10(c)(7)
Determine that facility staff have a process to demonstrate that the resident has taken the self-
administered medication.
e Ask residents if they requested to self-administer medications and if they received a
response.
e How do staff determine if a resident is able to safely self-administer medications?
o If the interdisciplinary team has determined that the resident can safely self-administer
medications, was this request honored?

If the interdisciplinary team was not involved in determining whether the self-administration of
medications was clinically appropriate, cite here at F554. If other concerns related to care
planning are identified, see guidance at §483.21, Comprehensive Person-Centered Care
Planning.

F555
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§483.10(d) Choice of Attending Physician.
The resident has the right to choose his or her attending physician.

§483.10(d)(1) The physician must be licensed te'practice, and

§483.10(d)(2) If the physician chosen by the resident refuses to or does not meet
requirements specified in this part, the/facility'may seek alternate physician participation
as specified in paragraphs (d)(4) and (5) of this section to assure provision of appropriate
and adequate care and treatment

§483.10(d)(3) The facility mustiensure that each resident remains informed of the name,
specialty, and way of contacting the physician and other primary care professionals
responsible for his orsher care.

§483.10(d)(4) The facility must inform the resident if the facility determines that the
physician chosen by the resident is unable or unwilling to meet requirements specified in
this part and the facility seeks alternate physician participation to assure provision of
appropriate and adequate care and treatment. The facility must discuss the alternative
physician participation with the resident and honor the resident’s preferences, if any,
among options.

§483.10(d)(5) If the resident subsequently selects another attending physician who meets
the requirements specified in this part, the facility must honor that choice.

DEFINITIONS §483.10(d)(1)-(5)

“Attending physician” refers to the primary physician who is responsible for managing the
resident’s medical care. This does not include other physicians whom the resident may see
periodically, such as specialists.



GUIDANCE §483.10(d)(1)-(5)

The right to choose a personal physician does not mean that a resident is required to do so. It also
does not mean that the physician the resident chose is obligated to provide service to the resident.
If aresident or his or her representative declines to designate a personal physician or if a
physician of the resident’s choosing fails to fulfill their responsibilities, as specified in §483.30,
F710, Physician Services, or elsewhere as required in these regulations, facility staff may choose
another physician after informing the resident or the resident’s representative. Before consulting
an alternate physician, the medical director must have a discussion with the attending physician.
Only after a failed attempt to work with the attending physician or mediate differences may
facility staff request an alternate physician.

Facility staff may not interfere in the process by which a resident chooses his or her physician. If
a resident does not have a physician, or if the resident’s physician becomes unable or unwilling
to continue providing care to the resident, facility staff must assist the resident or the resident’s
representative in finding a replacement.

If it is a condition for admission to a nursing home contained within a'Continuing Care
Retirement Community (CCRC), the requirement for free’choice is/met if a resident chooses a
personal physician from among those who have practice priviléges at the CCRC.

A resident in a distinct part of a general acute care hospital may choose his or her own physician.
If the hospital requires that physicians who supervisé residents in the distinct part have
privileges, then the resident cannot choose a physician who lacks them.

PROBES §483.10(d)(1)-(5)

e Through interviews with facility,staff and residents and/or their representatives,
determine how residents or their répresentative are informed of and are supported in:
o His or her right to choose a physician;
o How to contact their physician and other primary care professionals responsible for

their care;

o His or heroptions to choose an alternate physician or other primary care professional.

e If his or her phySician is unable or not willing to provide necessary care and services,
determine if facility staff worked with the resident to choose another physician.

F556
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This tag number is in reserve for future use and there will be no citations under this tag.

F557
(Rev. 211; Issued: 02-03-23; Effective: 10-21-22; Implementation: 10-24-22)

§483.10(e) Respect and Dignity.
The resident has a right to be treated with respect and dignity, including:



§483.10(e)(2) The right to retain and use personal possessions, including furnishings, and
clothing, as space permits, unless to do so would infringe upon the rights or health and
safety of other residents.

INTENT §483.10(e)(2)
All residents’ possessions, regardless of their apparent value to others, must be treated with
respect.

GUIDANCE §483.10(e)(2)

The right to retain and use personal possessions promotes a homelike environment and supports
each resident in maintaining their independence.

If residents’ rooms have few personal possessions, ask residents, their families, or
representative(s), as well as the local ombudsman if:

e Residents are encouraged to have and to use them; and
e Residents may choose to retain personal possessions.

PROCEDURES §483.10(e)(2)

If facility staff refused to allow a resident to retain his or herpersonal possession(s), determine if
such a restriction was appropriate due to insufficientsspace, protection of health and safety, and
maintaining other resident rights, and whether the reason for the restriction was communicated to
the resident.

Examples of noncompliance may include, butiare not limited to:

e Residents, their representatives, or family members have been discouraged from bringing
personal items to théfaecility.

e A decision to refuseto allow a resident to retain any personal belongings was not based
on space limitations or.on a determination that the rights, health or safety of other
residents would be infringed.

e Facility staff searching a resident’s body or personal possessions without the resident’s
or, if applicable, the resident’s representative’s consent.

It is important for facility staff to have knowledge of signs, symptoms, and triggers of possible
illegal substance use; such as changes in resident behavior, increased unexplained drowsiness,
lack of coordination, slurred speech, mood changes, and/or loss of consciousness, etc. This may
include asking residents, who appear to have used an illegal substance (e.g., cocaine,
hallucinogens, heroin), whether or not they possess or have used an illegal substance.

If the facility determines through observation that a resident may have access to illegal
substances that they have brought into the facility or secured from an outside source, the facility
should not act as an arm of law enforcement. Rather, in accordance with state laws, these cases
may warrant a referral to local law enforcement. To protect the health and safety of residents,
facilities may need to provide additional monitoring and supervision. If facility staff identify



items or substances that pose risks to residents’ health and safety and are in plain view, they may
confiscate them. But, facility staff should not conduct searches of a resident or their personal
belongings, unless the resident, or resident representative agrees to a voluntary search and
understands the reason for the search. For concerns related to the identification of risk and the
provision of supervision to prevent accidental overdose, investigate potential non-compliance at
F689, §483.25(d) — Accidents.

For concerns related to the behavioral health services that are provided, investigate potential non-
compliance at F740, §483.40 — Behavioral Health Services.
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§483.10(e)(3) The right to reside and receive services in the facility with reasonable
accommodation of resident needs and preferences except when to do:so would endanger the
health or safety of the resident or other residents.

INTENT §483.10(e)(3)
The accommodation of resident needs and preferences i§ essentialto creating an individualized,
home-like environment.

DEFINITIONS §483.10(e)(3)
“Reasonable accommodation of resident needs and preferences” means the facility’s efforts
to individualize the resident’s physical environmetit.

GUIDANCE §483.10(e)(3)

Reasonable accommodation(s) of resident needs and preferences includes, but is not limited to,
individualizing the physical environment of the resident’s bedroom and bathroom, as well as
individualizing common living areas as much as feasible. These reasonable accommodations
may be directed toward assisting the resident in maintaining and/or achieving independent
functioning, dignity,@nd well-being to the extent possible in accordance with the resident’s own
needs and preferences,

The environment must reflect the unique needs and preferences of each resident to the extent
reasonable and does not endanger the health or safety of individuals or other residents.

Common areas frequented by residents should accommodate residents’ physical limitations.
Furnishings in common areas may enhance residents’ abilities to maintain their independence.
Resident seating should have appropriate seat height, depth, firmness, and with arms that assist
residents to independently rise to a standing position. Functional furniture must be arranged to
accommodate residents’ needs and preferences.

PROCEDURES §483.10(e)(3)

Observe residents in their rooms and common areas and interview residents, if possible, to
determine if their environment accommodates their needs and preferences. Observe
staff/resident interactions to determine if staff interact in a manner that a resident with limited



sight or hearing can see and hear them. Determine if staff keep needed items within the
resident’s reach and provide necessary assistance to help maintain the resident’s independence.
Determine if the resident has the call system within reach and is able to use it if desired.

Examples of noncompliance may include, but are not limited to:

e Storing a wheelchair or other adaptive equipment out of reach of a resident who is
otherwise able to use them independently, such as a wheelchair stored across the room
for a resident who is able to self-transfer or storing eyeglasses out of reach for a resident.

e Having areas of worship inaccessible to residents with mobility limitations.

e Not providing a riser on a toilet to maintain independence.
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§483.10(e)(4) The right to share a room with his or her spouse whemumarried residents live
in the same facility and both spouses consent to the arrangement:

§483.10(e)(5) The right to share a room with his or her roommate of choice when
practicable, when both residents live in the same facility and both residents consent to the
arrangement.

§483.10(e)(6) The right to receive written notice; including the reason for the change,
before the resident’s room or roommate in the facility is changed.

GUIDANCE §483.10(¢)(4)-(6)

Residents have the right to share aroom¢with whomever they wish, as long as both residents are
in agreement. These arrangements,could include opposite-sex and same-sex married couples or
domestic partners, siblings{ or friends.

There are some limitations torthese rights. Residents do not have the right to demand that a
current roommate is displaced in order to accommodate the couple that wishes to room together.
In addition, residents are not able to share a room if one of the residents has a different payment
source for which the facility is not certified (if the room is in a distinct part of the facility, unless
one of the residents elects to pay privately for his or her care) or one of the individuals is not
eligible to reside in a nursing home.

Moving to a new room or changing roommates is challenging for residents. A resident’s
preferences should be taken into account when considering such changes. When a resident is
being moved at the request of facility staff, the resident, family, and/or resident representative
must receive an explanation in writing of why the move is required. The resident should be
provided the opportunity to see the new location, meet the new roommate, and ask questions
about the move.



A resident receiving a new roommate should be given as much advance notice as possible. The
resident should be supported when a roommate passes away by providing time to adjust before
moving another person into the room. The length of time needed to adjust may differ depending
upon the resident. Facility staff should provide necessary social services for a resident who is
grieving over the death of a roommate.

If the survey team identifies potential compliance issues related to social services, refer to
§483.40(d), F745, Social Services.

F560
(
§483.10(e)(7) The right to refuse to transfer to another room in the facility, if the purpose
of the transfer is:
(i) to relocate a resident of a SNF from the distinct part of the institution that is a SNF
to a part of the institution that is not a SNF, or
(ii) to relocate a resident of a NF from the distinct part of the‘institution that is a NF to
a distinct part of the institution that is a SNF.
(iii) solely for the convenience of staff.

§483.10(e)(8) A resident's exercise of the right to refuse transfer does not affect the
resident's eligibility or entitlement to Medicare or Medicaid benefits.

DEFINITIONS §483.10(e)(7)-(8)

“Campus”: Under §413.65(a)(2), "Campus means the physical area immediately adjacent to the
provider’s main buildings, other areas andsstruetures that are not strictly contiguous to the main
buildings but are located within 250 yards of the main buildings, and any other areas determined
on an individual case basis, by the CMS,/o¢ation, to be part of the provider’s campus.”

“Composite distinct part”s Under.§483.5, a composite distinct part is a type of distinct part
SNF or NF consisting of twe or more noncontiguous components that are not located within the
same campus, as that.term 1s defined in §413.65(a)(2).

“Distinct Part”: A distinct part SNF or NF is part of a larger institution or institutional
complex. The distinct part SNF or NF is physically distinguishable from the larger institution or
complex and may be comprised of one or more buildings or parts of buildings (such as wings,
wards, or floors). Distinct part SNFs or NFs must be immediately adjacent or in close proximity
to the institution’s main buildings. CMS may determine, on an individual basis that other areas
are part of the institution’s campus and considered to be a distinct part SNF or NF. A distinct
part SNF or NF must include all of the beds within the designated area, and cannot consist of a
random collection of individual rooms or beds that are scattered throughout the physical plant.
The term “distinct part” also includes composite distinct part SNFs or NFs. Additional
requirements specific to distinct part SNFs or NFs are found at §483.5.

GUIDANCE §483.10(e)(7)-(8)
A resident can decline relocation from a room in one institution’s distinct part SNF or NF to a
room in another institution’s distinct part SNF or NF for purposes of obtaining Medicare or



Medicaid eligibility. Facility staff are responsible for notifying the resident or resident
representative of changes in eligibility for Medicare or Medicaid covered services and of what
the resident’s financial responsibility may be. If the resident is unable to pay for those services,
then after giving the resident a discharge notice, the resident may be transferred or discharged
under the provisions of §483.15(b), F621, Equal Access to Quality Care.

When a resident occupies a bed in a distinct part NF that is certified to participate in Medicaid
only and not in Medicare, he or she may not be moved involuntarily (or required to be moved by
the State) from that distinct part NF to another part of the larger institution (e.g., hospital or
intermediate care facility for individuals with intellectual disabilities) that houses the distinct part
solely for the purpose of assuring eligibility for Medicare payments. Such moves are only
appropriate only when they occur at the request of a resident.

A resident also has the right to refuse transfer if that transfer is solely for the convenience of
staff. For example, a resident may experience a change in condition that requires additional care.
Facility staff may wish to move the resident to another room with othet. residents who require a
similar level of services, because it is easier for staff to care for residents with similar needs. The
resident would have the right to stay in his or her room and refuse thisitransfer.

PROBES §483.10(e)(7)-(8)
For residents moved between Medicare or Medicaid.approved distinct parts:
e Was the resident moved to a different room because of a change in payment source or
staff convenience?
e Did facility staff give the resident the opportunity to refuse the transfer?

POTENTIAL TAGS FOR ADDITIONAL CONSIDERATION
e 42 CFR §483.10(e)(6), F589, Notification of Roommate Change.
o Determine if thewesident received prior notification of a room change.
o 42 CFR §483.10(g)(17), F582, Medicare/Medicaid Coverage.

o Determing,if theresident was notified of changes in eligibility for Medicare or
Medicaid covered, services, what the resident’s financial responsibility may be, and
their appeal rights.

e For additional guidance regarding admission to, discharges, or transfers from a SNF or

NF, including bed-hold policies and therapeutic leave, see §483.15, F620 Admission,

Transfer, and Discharge Rights.
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§483.10(f) Self-determination.

The resident has the right to and the facility must promote and facilitate resident self-
determination through support of resident choice, including but not limited to the rights
specified in paragraphs (f)(1) through (11) of this section.



§483.10(f)(1) The resident has a right to choose activities, schedules (including sleeping and
waking times), health care and providers of health care services consistent with his or her
interests, assessments, and plan of care and other applicable provisions of this part.

§483.10(f)(2) The resident has a right to make choices about aspects of his or her life in the
facility that are significant to the resident.

§483.10(f)(3) The resident has a right to interact with members of the community and
participate in community activities both inside and outside the facility.

§483.10(f)(8) The resident has a right to participate in other activities, including social,
religious, and community activities that do not interfere with the rights of other residents
in the facility.

INTENT §483.10(f)(1)-(3) and (8)

The intent of this requirement is to ensure that each resident has the epportunity to exercise his
or her autonomy regarding those things that are important in his orher life. This includes the
residents’ interests and preferences.

GUIDANCE §§483.10(f)(1)-(3), (8)

It is important for residents to have a choice about which'activities they participate in, whether
they are part of the formal activities program or self=directed. Additionally, a resident’s needs
and choices for how he or she spends time, both insidesand outside the facility, should also be
supported and accommodated, to the extent possibleyincluding making transportation
arrangements.

Residents have the right to choose theitischedules, consistent with their interests, assessments,
and care plans. This includes, butisnget limited to, choices about the schedules that are important
to the resident, such as waking, eating,"bathing, and going to bed at night. Choices about
schedules and ensuring that.residents are able to get enough sleep is an important contributor to
overall health and well-being. Residents also have the right to choose health care schedules
consistent with their interests and preferences, and information should be gathered to proactively
assist residents with theffulfillment of their choices. Facilities must not develop a schedule for
care, such as waking or'bathing schedules, for staff convenience and without the input of the
residents.

Examples that demonstrate the support and accommodation of resident goals, preferences, and
choices include, but are not limited to:

e Ifaresident shares that attendance at family gatherings or external community events is
of interest to them, the resident’s goals of attending these events should be
accommodated, to the extent possible.

e Ifaresident mentions that his or her therapy is scheduled at the time of a favorite
television program, the resident’s preference should be accommodated, to the extent
possible.



e Ifaresident refuses a bath because he or she prefers a shower or a different bathing
method, such as in-bed bathing, prefers to bathe at a different time of day or on a
different day, does not feel well that day, is uneasy about the aide assigned to help or is
worried about falling, the resident’s preferences must be accommodated.

If a facility changes its policy to prohibit smoking (including electronic cigarettes), it should
allow current residents who smoke to continue smoking in an area that maintains the quality of
life for these residents and takes into account non-smoking residents. The smoking area may be
an outside area provided that residents remain safe. Residents admitted after the facility changes
its policy must be informed of this policy at admission. (See §483.10(g)(1) and §483.10(g)(16))
For further explanation of safety concerns, refer to §483.25(d), F689. For information on
smoking policies, refer to §483.90(1)(5), F926.

PROCEDURES §483.10()(1)-(3) and (8)

During interviews with residents or their family and/or representatiye(s), détermine if they are
given the opportunity to choose and whether facility staff accommodate his or her preferences
for:

Activities that interest them,;

Their sleep cycles;

Their bathing times and methods;

Their eating schedule;

Their health care options; and

Any other area significant to the resident.

Interview facility staff about what the resident®s goals, preferences, and choices are and the
location of that information. Interview facility staff to determine how they sought information
from the resident’s family and/or tepresentative(s) regarding a resident’s preferences and choices
for residents who are unabléito express their choices. Additionally, the resident’s preferences
should be accommodated by faeility staff and reflected through adjustments in the care plan.
Ask the social workemer other appropriate staff how they help residents pursue activities outside
the facility.

Examples of noncompliance may include, but are not limited to:

e Residents are not given the opportunity to choose activities that interest them.

e Facility staff have a set schedule for waking residents or putting residents in bed, without
consideration of resident preference.

e Facility staff have a practice of showering all residents when a bath is available and
preferred by a resident.

e Residents are not afforded the opportunity to choose among offered healthcare options.

e Restriction of any one of these rights are placed on any resident, including a justice
involved resident solely based on their status as a justice involved individual, without
consideration of how exercising their rights affected the rights of other residents.

POTENTIAL TAGS FOR ADDITIONAL CONSIDERATION



e If other concerns are identified regarding justice involved residents, see §483.10(a),
F550, Resident Rights for further guidance.

e For issues regarding a resident’s accommodation of needs, see §483.10(e)(3), F558.

e For issues related to resident visitation, see §483.10(f)(4)(ii)-(v), F563.

e Ifitis determined a resident’s preferences is not honored due to possible concerns with
insufficient numbers of staff or staff competencies, see §483.35(a), F725, Sufficient
Nursing Staff.

F562

§483.10(f)(4)(i) The facility must provide immediate access to any resident by:

(A) Any representative of the Secretary,

(B) Any representative of the State,

(C) Any representative of the Office of the State long term care ombudsman,
(established under section 712 of the Older Americans Act 0of 1965, as amended 2016
(42 U.S.C. 3001 et seq.),

(D) The resident’s individual physician,

(E) Any representative of the protection and advocacy systéms, as designated by the
state, and as established under the Developmental Disabilities Assistance and Bill of
Rights Act of 2000 (42 U.S.C. 15001 et seq),

(F) Any representative of the agency responsible for the protection and advocacy
system for individuals with mental diserder (established under the Protection and
Advocacy for Mentally 11l Individuals Aet of 2000 (42 U.S.C. 10801 et seq.), and

(G) The resident representative.

GUIDANCE §483.10(H)(4)(i)

The facility must provide immediate aceess to the resident by the resident’s physician,
representative, and various state'and federal officials and organizations as outlined in the
regulation, which would in€lude,state and federal surveyors.

Surveyors are consideted representatives of the Secretary and/or the State. Facility staff cannot
prohibit surveyors from talking to residents, family members, and resident representatives.

NOTE: If facility staff attempt to interfere with the survey process and restrict a surveyor’s
ability to gather necessary information to determine compliance with requirements, surveyors
should consult with the CMS /location.

F563
(Rev. 211; Issued: 02-03-23; Effective: 10-21-22; Implementation: 10-24-22)

§483.10(f)(4) The resident has a right to receive visitors of his or her choosing at the time of
his or her choosing, subject to the resident’s right to deny visitation when applicable, and
in a manner that does not impose on the rights of another resident.



(ii) The facility must provide immediate access to a resident by immediate family and
other relatives of the resident, subject to the resident’s right to deny or withdraw
consent at any time;

(iii) The facility must provide immediate access to a resident by others who are visiting
with the consent of the resident, subject to reasonable clinical and safety restrictions
and the resident’s right to deny or withdraw consent at any time;

(iv) The facility must provide reasonable access to a resident by any entity or individual
that provides health, social, legal, or other services to the resident, subject to the
resident’s right to deny or withdraw consent at any time; and

(v) The facility must have written policies and procedures regarding the visitation
rights of residents, including those setting forth any clinically necessary or reasonable
restriction or limitation or safety restriction or limitation, when such limitations may
apply consistent with the requirements of this subpart, that the facility may need to
place on such rights and the reasons for the clinical or safety restriction or limitation.

GUIDANCE §483.10(f)(4)(ii)-(v)

“Reasonable clinical and safety restrictions” include a facility’s"policies, procedures or
practices that protect the health and security of all residents and'staff. These may include, but are
not be limited to:

e Restrictions placed to prevent community-associated infection or communicable disease
transmission to one or more residents. A resident’s,risk factors for infection (e.g.,
immunocompromised condition) or currenthealth state (e.g., end-of-life care) should be
considered when restricting visitors.

e In general, visitors with signs and symiptoms*of a transmissible infection (e.g., a visitor is
febrile and exhibiting signs and symptoms/of an influenza-like illness) should defer
visitation until he or she is no longer potentially infectious (e.g., 24 hours after resolution
of fever without antipyretic miedication), or according to CDC guidelines, and/or local
health department recommendations.

e Keeping the facilitydocked or secured at night with a system in place for allowing
visitors approved bysthe resident;

e Denying access or providing limited and supervised access to an individual if that
individual is suspeeted of abusing, exploiting, or coercing a resident until an investigation
into the allegation has been completed or has been found to be abusing, exploiting, or
coercing a resident;

e Denying access to individuals who have been found to have been committing criminal
acts such as theft;

¢ Denying access to individuals who are inebriated or disruptive; or

e Denying access or providing supervised visitation to individuals who have a history of
bringing illegal substances into the facility which places residents’ health and safety at
risk.

Visitation Considerations During a Communicable Disease Outbreak
Facilities may need to modify their visitation practices when there are infectious outbreaks or
pandemics to align with current CMS guidance and CDC guidelines that enables maximum
visitation, such as by:

e Offering options for outdoor or virtual visitation, or indoor designated visitation areas



e Providing adequate signage with instructions for infection prevention, i.e. hand hygiene,
cough etiquette, etc.

e Ensuring access to hand hygiene supplies

e Taking other actions that would allow visitation to continue to occur safely in spite of the
presence of a contagious infection

e Contacting their local health authorities for guidance or direction on how to structure
their visitation to reduce the risk of communicable disease transmission during an
outbreak

During an infectious disease outbreak, while not recommended, residents who are on
transmission-based precautions (TBP) can still receive visitors. In these cases, before visiting
residents who are on TBP, visitors should be made aware of the potential risk of visiting and
precautions necessary in order to visit the resident. Visitors should adhere to principles of
infection prevention.

For purposes of this regulation, immediate family is not restricted to'individuals united by blood,
adoptive, or marital ties, or a State’s common law equivalent. It is importantto understand that
there are many types of families, each of which being equally yiable asia supportive, caring unit.
For example, it might also include a foster family wherefone or'more adult serves as a temporary
guardian for one or more children to whom they may ot may not be biologically related.

Residents have the right to define their family. During the admissions process, facility staff
should discuss this issue with the resident. If the resident is unable to express or communicate
whom they identify as family, facility staff shoulddiscuss this with the resident’s representative.

Resident’s family members are not subject to visiting hour limitations or other restrictions not
imposed by the resident, with the exception of reasonable clinical and safety restrictions,
consistent with §483.10(f)(4)(v), placed by the facility based on recommendations of CMS,
CDC, or the local health department. With the consent of the resident, facilities must provide 24-
hour access to other non-relative visitors, subject to reasonable clinical and safety restrictions.
Visitation should be person=centered, consider the residents’ physical, mental, and psychosocial
well-being, and suppott their,quality of life.

If these familial visitation rights infringe upon the rights of other residents, facility staff must
find a location other than a resident’s room for visits. For example, if a resident’s family visits in
the late evening when the resident’s roommate is asleep, then the visit should take place
somewhere other than their shared room so that the roommate is not disturbed.

Individuals who provide health, social, legal, or other services to the resident have the right of
reasonable access to the resident. Facility staff must provide space and privacy for such visits.

Visitation and Illegal Substance Use

It is important for facility staff to have knowledge of signs, symptoms, and triggers of possible
illegal substance use such as changes in resident behavior, particularly after interaction with
visitors or leaves of absence, increased unexplained drowsiness, lack of coordination, slurred
speech, mood changes, and/or loss of consciousness, etc. Following such occurrences, this may



include asking residents, who appear to have used an illegal substance (e.g., cocaine,
hallucinogens, heroin), whether or not they possess or have used an illegal substance.

If the facility determines illegal substances have been brought into the facility by a visitor, the
facility should not act as an arm of law enforcement. Rather, in accordance with state laws, these
cases may warrant a referral to local law enforcement. To protect the health and safety of
residents, facilities may need to provide additional monitoring and supervision. Additionally,
facility staff should not conduct searches of a resident or their personal belongings, unless the
resident or resident representative agrees to a voluntary search and understands the reason for the
search. For concerns related to the identification of risk and the provision of supervision to
prevent accidental overdose, investigate potential non-compliance at F689, §483.25(d) —
Accidents.

For concerns related to the behavioral health services that are provided, inyestigate potential non-
compliance at F740, §483.40 — Behavioral Health Services.

PROCEDURES §483.10(f)(4)(ii)-(v)

e Through interviews with residents, their representative/family members, visitors and
others as permitted under this requirement, detezmine if'they know that they are able to
visit 24-hours a day, subject to a resident’s choice and reasonable restrictions as defined
above.

e Review the facility’s written visitation poli€y’and procedures to determine whether they
support the resident’s right to visitors and Whether they explain those situations where
visitors may be restricted due to clinical orfsafety concerns.

e Ifaconcern is identified, interview fagility staff to determine how they ensure 24-hour or
immediate access as permittedunder these requirements.

Examples of noncompliance may include, but are not limited to:

e Facility staff restrictvisitors-according to the facility’s convenience.

o Facility staff restrictithe rights of a resident to receive visitors, even though this would
not affect the rightswef other residents.

e Facility staff restrict visitors based on expressed wishes of an individual who is a health
care power of attorney who does not have the authority to restrict visitation.

e A posting or inclusion in the resident handbook or other information provided by the
facility, of visiting hours not in compliance with this regulation.
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§483.10(f)(4)(vi) A facility must meet the following requirements:

(A) Inform each resident (or resident representative, where appropriate) of his or her
visitation rights and related facility policy and procedures, including any clinical or
safety restriction or limitation on such rights, consistent with the requirements of
this subpart, the reasons for the restriction or limitation, and to whom the



restrictions apply, when he or she is informed of his or her other rights under this
section.

(B) Inform each resident of the right, subject to his or her consent, to receive the
visitors whom he or she designates, including, but not limited to, a spouse (including
a same-sex spouse), a domestic partner (including a same-sex domestic partner),
another family member, or a friend, and his or her right to withdraw or deny such
consent at any time.

(C) Not restrict, limit, or otherwise deny visitation privileges on the basis of race, color,
national origin, religion, sex, gender identity, sexual orientation, or disability.

(D) Ensure that all visitors enjoy full and equal visitation privileges consistent with
resident preferences.

GUIDANCE §483.10(f)(4)(vi)

All residents have the right to visitors in accordance to their preferences. The facility policy for
restricting or limiting visitors must be communicated to the resident. If.limitations are placed on
a resident’s visitation rights, the clinical or safety reasons for the limitations and the specific
individuals the restriction applies to must be communicated to the tesident or resident
representative in a manner he or she understands.

Facility staff may not place limitations on a resident based solély on their status as a justice
involved resident or as a part of restrictive law enforcement requirements, such as conditions of
probation or parole. See §483.10(a), F550, Resident.Rights for guidance on justice involved
residents.

PROCEDURES §483.10(f)(4)(vi)

Through interviews with residents and/or their representatives, determine how they were
informed of their visitation rights and'felated policies and procedures, including their right to
consent to receive or deny visitors,he or she designates, any clinical or safety restriction, or
limitation on such rights imposed by the facility.

Determine if the facility has ensured visitation rights consistent with resident preference.

Examples of noncompliance may include, but are not limited to:

e Prohibiting a resident from having visits from his or her spouse or domestic partner,
including a same-sex spouse or partner.

e Facility staff did not inform a resident, the family, and/or resident representative of their
visitation rights, including any restrictions or limitations of these rights that may be
imposed by the facility or the resident, the family, and/or resident representative;

e Facility staff denied, limited or restricted a resident’s visitation privileges contrary to
their choices, even though there were no clinical or safety reasons for doing so.
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§483.10(f)(5) The resident has a right to organize and participate in resident groups in the
facility.



(i) The facility must provide a resident or family group, if one exists, with private space;
and take reasonable steps, with the approval of the group, to make residents and
family members aware of upcoming meetings in a timely manner.

(ii) Staff, visitors, or other guests may attend resident group or family group meetings
only at the respective group's invitation.

(iii) The facility must provide a designated staff person who is approved by the resident
or family group and the facility and who is responsible for providing assistance and
responding to written requests that result from group meetings.

(iv) The facility must consider the views of a resident or family group and act promptly
upon the grievances and recommendations of such groups concerning issues of
resident care and life in the facility.

(A) The facility must be able to demonstrate their response and rationale for such
response.

(B) This should not be construed to mean that the facility must implement as
recommended every request of the resident or family group.

§483.10(f)(6) The resident has a right to participate in family groups.

§483.10(f)(7) The resident has a right to have family member(s) or other resident
representative(s) meet in the facility with the families or reSident representative(s) of other
residents in the facility.

DEFINITIONS §483.10(H)(5)-(7)
“A resident or family group” is defined as a‘grouprof residents or residents’ family members
that meets regularly to:
e Discuss and offer suggestions about fagility policies and procedures affecting residents’
care, treatment, and quality of'life;
Support each other;
Plan resident and family,activities;
Participate in educational activities; or
For any othergpurpose.

GUIDANCE §483.10(H)(5)-(7)

This requirement does not require that residents organize a resident or family group. However,
whenever residents or their families wish to organize, they must be able to do so without
interference. Additionally, they must be provided space, privacy for meetings, and staff support.
The designated staff person responsible for assistance and liaison between the group and the
facility’s administration and any other staff members may attend the meeting only if invited by
the resident or family group. The resident or family group may meet without staff present. The
groups should determine how frequently they meet.

Facility staff are required to consider resident and family group views and act upon grievances
and recommendations. Facility staff must consider these recommendations and attempt to
accommodate them, to the extent practicable. This may include developing or changing policies
affecting resident care and life. Facility staff should discuss its decisions with the resident and/or



family group and document in writing its response and rationale as required under 42 CFR
§483.10(j), F585, Grievances.

PROCEDURES §483.10(H)(5)-(7)
During the entrance interview, determine:
e If there is a resident or family group;
e Who the resident or family representative is for each of these groups; and,
e Who the designated staff person is for assisting and working with each of these groups.

If residents or their families attempted to organize a group and were unsuccessful, why?

Through interviews with the representatives for the resident and family groups and staff
designated for assisting and working with these groups, determine:

e Are groups able to meet without staff present unless desired?

e Ifaresident wants a family member present during a resident group meeting, how is this
handled? Facility staff should not require said family membeér to leave the group
meeting, without the permission of the group.

e How views, grievances or recommendations from thes¢ groups-are considered, addressed
and acted upon; and,

e How facility staff provide responses, actions, and rationale to the groups.

Examples of noncompliance may include, but aresiotlimited to:

e Facility staff impede or prevent residents, or family members ability to meet or organize a
resident or family group;

e Resident and/or families were not’always‘informed in advance of upcoming meetings.

e Facility staff impede with meetings, and/or operations of family or resident council by
mandating that they have a staff person in the room during meetings or assigning a staff
person to liaise with the council.that is not agreeable to the council;

e Private meeting spacéfor‘these groups is not provided;

e The views, grievan¢es otirecommendations from these groups have not been considered
or acted upon byafacility staff;

e Facility staff does not provide these groups with responses, actions, and rationale taken
regarding their concerns;

e Facility staff are not able to demonstrate their response and rationale to grievances;

e Facility staff prevent family members or representatives from meeting with those of
another resident.

POTENTIAL TAGS FOR ADDITIONAL INVESTIGATION
For concerns regarding the handling of individual grievances, refer to §483.10(j), F585,
Grievances.
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§483.10(f)(9) The resident has a right to choose or refuse to perform services for the facility
and the facility must not require a resident to perform services for the facility. The resident
may perform services for the facility, if he or she chooses, when—
(i) The facility has documented the resident’s need or desire for work in the plan of
care;
(ii) The plan specifies the nature of the services performed and whether the services are
voluntary or paid;
(iii) Compensation for paid services is at or above prevailing rates; and
(iv) The resident agrees to the work arrangement described in the plan of care.

DEFINITIONS §483.10(f)(9)
“Prevailing rate” is the wage paid to the majority of workers in the community surrounding the
facility for the same type, quality, and quantity of work requiring comparable skills.

GUIDANCE §483.10(H)(9)

All work or services provided by a resident, whether voluntary or paids,must.be part of his/her
care plan. Any work assignment must be agreed to and negotiated'by the resident or the
resident’s representative. The resident also has the right to refuse te participate in these services
or assignments at any time.

A resident’s request to work or perform services should be discussed by the interdisciplinary
team and be clinically and psychologically appropriate for the resident.

PROCEDURES §483.10(f)(9)

e Through interviews with residentssesident representatives, and staff, determine if
residents were given a choice as4o whether or not they were willing to perform services.

e During observations, note whether tesidents are engaged in performing these services
(such as housekeeping, laundny, meal set up, etc.).

e Review the resident’s care plan to ensure it includes;
o The nature of theservices to be provided, including the resident’s desire to do so, and

the objectives for this'arrangement; and,

o Whether they are provided voluntarily or paid.

Examples of noncompliance may include, but are not limited to:
e The resident or his or her representative did not agree to the work arrangements;
e The resident’s care plan does not specify the nature of the services provided by the
resident or whether or not they are voluntary or paid; or
e Compensation for paid services is not at or above prevailing rates.

F567
(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

§483.10(f)(10) The resident has a right to manage his or her financial affairs. This includes
the right to know, in advance, what charges a facility may impose against a resident's
personal funds.



(i) The facility must not require residents to deposit their personal funds with the
facility. If a resident chooses to deposit personal funds with the facility, upon written
authorization of a resident, the facility must act as a fiduciary of the resident's funds
and hold, safeguard, manage, and account for the personal funds of the resident
deposited with the facility, as specified in this section.

(ii) Deposit of Funds.

(A) In general: Except as set out in paragraph (f)( 10)(ii)(B) of this section, the
facility must deposit any residents' personal funds in excess of $100 in an interest
bearing account (or accounts) that is separate from any of the facility's operating
accounts, and that credits all interest earned on resident's funds to that account.
(In pooled accounts, there must be a separate accounting for each resident's
share.) The facility must maintain a resident's personal funds that do not exceed
$100 in a non-interest bearing account, interest-bearing account, or petty cash
fund.

(B) Residents whose care is funded by Medicaid: The facility must deposit the
residents' personal funds in excess of $50 in an interest-bearing account (or
accounts) that is separate from any of the facility's operating accounts, and that
credits all interest earned on resident's funds to thatiacéount. (In pooled
accounts, there must be a separate accounting for,each resident's share.) The
facility must maintain personal funds that do not exceed $50 in a noninterest
bearing account, interest-bearing account, or _petty cash fund.

INTENT §483.10(f)(10)(i)-(ii)
To assure residents who have authorized the facilitysin writing to manage any personal funds
have ready and reasonable access to those funds.

DEFINITIONS §483.10(H)(10)(i)-(ii)

“Hold, safeguard, manage, and account-for” means that the facility must act as fiduciary of
the resident’s funds and repert.at least quarterly on the status of these funds in a clear and
understandable manner. Managing the resident’s financial affairs includes money that an
individual gives to the facility for the sake of providing a resident with a non-covered service. In
these instances, the facility, will provide a receipt to the gift giver and retain a copy.

“Interest bearing” means a rate of return equal to or above the rate at local banking institutions
in the area. If pooled accounts are used, interest must be prorated per individual on the basis of
actual earnings or end-of quarter balance.

GUIDANCE §483.10(H)(10)(i)-(ii)

If a resident or resident representative chooses to have the facility manage the resident’s funds,
facility staff may not refuse to handle these funds. Facility staff are not expected to be familiar
with resident assets not on deposit with the facility.

Placement of residents’ personal funds of less than $100.00 ($50.00 for Medicaid residents) in an
interest bearing account is permitted. Thus, a facility may place the total amount of a resident’s
funds, including funds of $100.00 ($50.00 for Medicaid residents) or less, into an interest-
bearing account. The law and regulations are intended to assure that residents have access to



$100.00 ($50.00 for Medicaid residents) in cash within a reasonable period of time, when
requested. Requests for less than $100.00 ($50.00 for Medicaid residents) should be honored
within the same day. Requests for $100.00 ($50.00 for Medicaid residents) or more should be
honored within three banking days. Although the facility need not maintain $100.00 ($50.00 for
Medicaid residents) per resident on its premises, it is expected to maintain amounts of petty cash
on hand that may be required by residents.

If pooled accounts are used, interest must be prorated per individual on the basis of actual
earnings or end-of quarter balance.

Residents should have access to petty cash on an ongoing basis and be able to arrange for access
to larger funds. Although the facility need not maintain $100.00 ($50.00 for Medicaid residents)
per resident on its premises, it is expected to maintain petty cash on hand to honor resident
requests.

Resident requests for access to their funds should be honored by facility staff as soon as possible
but no later than:

e The same day for amounts less than $100.00 ($50.00 for Medicaid residents);

e Three banking days for amounts of $100.00 ($50:00 forMedicaid residents) or more.

Residents may make requests that the facility temporarilysplace their funds in a safe place,
without authorizing the facility to manage those funds, The facility must have a system to
document the date, time, amount, and who the funds'were received from or dispersed to.

The facility must have systems in place tossafeguard against any misappropriation of a resident’s
funds.

NOTE: Banks may charge the gesident’a fee for handling their funds and pass this fee on to
the resident(s). Eacilities may not charge residents for managing residents’ funds
because the serviees, are covered by Medicare or Medicaid or by the facility’s per
diem rate,,Monies due residents should be credited to their respective bank accounts
within a few business days.

PROCEDURES §483.10(f)(10)(i)-(ii)
Interview:
e Residents and/or their representatives to determine if they have experienced problems
with the facility’s management of their personal funds.
e Residents and/or their representatives to determine if they have ready access to their
personal funds.
e Facility staff to determine how they manage, account for, and safeguard a resident’s
funds.

To assure facility staff are not using oral requests by residents as a way to avoid obtaining
written authorization to hold, manage, safeguard and account for resident’s funds, ensure:
e Facility staff provide the resident a receipt for these funds and retains a copy for its
records.



Review the facility records for residents selected for a comprehensive review who have
authorized the facility to handle their personal funds.
e Are residents’ funds over $100.00 ($50.00 for Medicaid residents) or, at the facility’s
option, all resident funds, in an interest bearing account(s)?
e What procedure was followed when residents requested their funds?
e How long does it take for residents to receive: (a) petty cash allotments; (b) funds
needing to be withdrawn from bank accounts?
e Were limits placed on amounts that could be withdrawn? If yes, was the reason based on
resident care needs or facility convenience?
e Are funds records treated with privacy as required at F583?

Examples of noncompliance may include, but are not limited to:

e Requiring residents to deposit their personal funds with the facility;

e Not crediting all interest earned on a resident’s funds to the fesident’s\account;

e Disbursing the resident’s funds to anyone without the resident’s.or the resident
representative’s permission;

e Not providing a resident access to their funds as‘soon as possible.
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§483.10(f)(10)(iii) Accounting and Records.

(A) The facility must establish and maintain a system that assures a full and complete
and separate accounting, according to generally accepted accounting principles, of
each resident’s personal funds entrusted to the facility on the resident’s behalf.

(B) The system must preclude any commingling of resident funds with facility funds or
with the funds of any,person other than another resident.

(C) The individual financial record must be available to the resident through quarterly
statements andupon‘request.

GUIDANCE §483.10()(10)(iii)

Generally accepted accounting principles means that facility staff employ proper bookkeeping
techniques, by which it can determine, upon request, the amount of individual resident funds and,
in the case of an interest bearing account, how much interest these funds have earned for each
resident, as last reported by the banking institution to the facility.

Proper bookkeeping techniques include an individual record established for each resident on
which only those transactions involving his or her personal funds are recorded and maintained.
The record should have information on when transactions occurred, what they were, and
maintain the ongoing balance for every resident. For each transaction, the resident should be
given a receipt and the facility retains a copy.

Quarterly statements must be provided in writing to the resident or the resident’s representative
within 30 days after the end of the quarter, and upon request.



PROCEDURES §483.10(f)(10)(iii)

Through interviews with the resident or his or her representative, determine how they receive
statements regarding the status of their funds and accounts. If concerns arise based on these
interviews, review the facility’s records to determine if generally accepted accounting principles
are followed. Records must show separate accounting for each resident, including the ongoing
balance of each account, as well as the date and amount of any transaction. Additionally, the
facility’s records must include a copy of all account transactions.

Examples of noncompliance may include, but are not limited to evidence that the facility:

e Does not maintain a system that assures a complete and separate accounting of each
resident’s personal funds.

e Comingles resident funds with facility funds (for example, comingling an activity fund,
volunteer fund, and resident personal funds into one account).

e Comingles resident funds with those of someone other than a resident, such as a facility
staff member managing a resident’s personal funds through thexfacility staff member’s
personal bank account.

e Does not provide a financial record or quarterly statement to,the,resident or his or her
representative.
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§483.10()(10)(iv) Notice of certain balances.
The facility must notify each resident thatireceives Medicaid benefits—
(A) When the amount in the resident’s account reaches $200 less than the SSI resource
limit for one person, specified in section 1611(a)(3)(B) of the Act; and
(B) That, if the amount in the account, in addition to the value of the resident’s other
nonexempt resources, reaches the SSI resource limit for one person, the resident
may lose eligibility for Medicaid or SSI.

§483.10()(10)(v) Conveyance upon discharge, eviction, or death.
Upon the discharge, eviction, or death of a resident with a personal fund deposited with the
facility, the facility must convey within 30 days the resident’s funds, and a final accounting
of those funds, to the resident, or in the case of death, the individual or probate jurisdiction
administering the resident’s estate, in accordance with State law.

PROCEDURES §483.10(H)(10)(iv)-(v)

e As part of closed record review, determine if within 30 days of discharge, eviction, or
death, facility staff conveyed the resident’s personal funds and a final accounting to the
individual or probate jurisdiction administering the individual’s estate as provided by
State law.

e Through interviews with the resident or his or her representative, determine if they lost
their SSI or Medicaid eligibility and whether this loss was a result of the facility’s staff
failure to notify them as required in this regulation.



F570
(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

§483.10(f)(10)(vi) Assurance of financial security.

The facility must purchase a surety bond, or otherwise provide assurance satisfactory to
the Secretary, to assure the security of all personal funds of residents deposited with the
facility.

DEFINITION §483.10(f)(10)(vi)

“Surety bond” is an agreement between the principal (the facility), the surety (the insurance
company), and the obligee (depending on State law, either the resident or the State acting on
behalf of the resident), wherein the facility and the insurance company agree to compensate the
resident (or the State on behalf of the resident) for any loss of residents’ funds that the facility
holds, safeguards, manages, and accounts for.

GUIDANCE §483.10(f)(10)(vi)

The purpose of the surety bond is to guarantee that the facility will pay the résident (or the State
on behalf of the resident) for losses occurring from any failure’by the facility to hold, safeguard,
manage, or account for the resident’s funds (for examplé, lossesteecurring as a result of acts or
errors of negligence, incompetence, or dishonesty). The surety bond protects the resident or the
State, not the facility, from loss. It differs from a fidelity boend, which covers no acts or errors of
negligence, incompetence, or dishonesty. The sutetysbond is the commitment of the facility in
an objective manner that the facility will hold, safeguard, manage and account for the personal
funds residents have deposited with the facility. The facility assumes the responsibility to
compensate the resident or the State for thesamount of the loss up to the entire amount of the
surety bond.

The surety bond is not limited to personal needs allowance funds. Any resident funds that are
entrusted to the facility for aresident must be covered by the surety bond, including refundable
deposit fees.

The facility cannot be named.as a beneficiary.

Self-insurance is not an acceptable alternative to a surety bond. Likewise, funds deposited in
bank accounts protected by the Federal Deposit Insurance Corporation, or similar entity, also are
not acceptable alternatives.

PROCEDURES §483.10(f)(10)(vi)

Through interviews with residents or their representative, determine if they were compensated
for losses occurring from any failure by facility staff to hold, safeguard, manage, or account for
the residents’ funds (for example, losses occurring as a result of acts or errors of negligence,
incompetence, or dishonesty). If concerns arise based on these interviews, review the facility’s
records to determine whether these concerns are substantiated.

If the State survey agency determines that individual circumstances associated with a facility’s
surety bond or its alternative are such that the survey agency cannot determine whether or not the



facility is in compliance with these requirements, then it would be appropriate to make the
referral to the State’s fiscal department.

If a corporation has a surety bond that covers all of its facilities, there should be a separate
review of the corporation’s surety bond by the appropriate State agency, such as the State’s fiscal
department, to ensure that all the residents in the corporation’s facilities within that State are
covered against any losses due to acts or errors by the corporation or any of its facilities. The
focus of the review should be to ensure that if the corporation were to go bankrupt or otherwise
cease to operate, the funds of the residents in the corporation’s facilities would be protected.
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§483.10(f)(11) The facility must not impose a charge against the personal funds of a
resident for any item or service for which payment is made under Medicaid or Medicare
(except for applicable deductible and coinsurance amounts).

The facility may charge the resident for requested services that are more expensive than or
in excess of covered services in accordance with §489.32 of this chapter. (This does not
affect the prohibition on facility charges for items and services-for which Medicaid has
paid. See §447.15 of this chapter, which limits participation in the Medicaid program to
providers who accept, as payment in full, Medicaid payment plus any deductible,
coinsurance, or copayment required by the plan“to,be paid by the individual.)

(i) Services included in Medicare or Medicaid payment. During the course of a covered
Medicare or Medicaid stay, facilities must not charge a resident for the following
categories of items and services;

(A) Nursing services as required at §483.35.

(B) Food and Nutrition seryices as'required at §483.60.

(C) An activities program as required at §483.24(c).

(D) Room/bed maintenance services.

(E) Routine personal hygiene items and services as required to meet the needs of
residentsgincluding, but not limited to, hair hygiene supplies, comb, brush, bath
soap, disinfecting soaps or specialized cleansing agents when indicated to treat
special skin problems or to fight infection, razor, shaving cream, toothbrush,
toothpaste, denture adhesive, denture cleaner, dental floss, moisturizing lotion,
tissues, cotton balls, cotton swabs, deodorant, incontinence care and supplies,
sanitary napkins and related supplies, towels, washcloths, hospital gowns, over
the counter drugs, hair and nail hygiene services, bathing assistance, and basic
personal laundry.

(F) Medically-related social services as required at §483.40(d).

(G) Hospice services elected by the resident and paid for under the Medicare
Hospice Benefit or paid for by Medicaid under a state plan.

(ii) Items and services that may be charged to residents’ funds. Paragraphs (f)(11)(ii)(A)
through (L) of this section are general categories and examples of items and services
that the facility may charge to residents’ funds if they are requested by a resident, if
they are not required to achieve the goals stated in the resident’s care plan, if the



facility informs the resident that there will be a charge, and if payment is not made

by Medicare or Medicaid:

(A) Telephone, including a cellular phone.

(B) Television/radio, personal computer or other electronic device for personal use.

(C) Personal comfort items, including smoking materials, notions and novelties, and
confections.

(D) Cosmetic and grooming items and services in excess of those for which payment
is made under Medicaid or Medicare.

(E) Personal clothing.

(F) Personal reading matter.

(F) Gifts purchased on behalf of a resident.

(H) Flowers and plants.

(I) Cost to participate in social events and entertainment outside the scope of the
activities program, provided under §483.24(c).

(J) Non-covered special care services such as privately hired nurses or aides.

(K) Private room, except when therapeutically required (for example, isolation for
infection control).

(L) Except as provided in (e)(11)(ii)(L)(1) and (2) of thisisection, specially prepared
or alternative food requested instead of the'food and meals generally prepared

by the facility, as required by §483.60.

(1) The facility may not charge for special foods'and meals, including medically
prescribed dietary supplements, orxdered by the resident’s physician,
physician assistant, nurse practitioner, or clinical nurse specialist, as these
are included per §483.60.

(2) In accordance with §483.60(c),through (f), when preparing foods and meals,
a facility must take intoconsideration residents’ needs and preferences and
the overall cultural and religious make-up of the facility’s population.

(iii) Requests for items and services.

(A) The facility can only charge a resident for any non-covered item or service if
such item or serviee is'specifically requested by the resident.

(B) The facility must not require a resident to request any item or service as a
condition of‘admission or continued stay.

(C) The facility'must inform, orally and in writing, the resident requesting an item
or service for which a charge will be made that there will be a charge for the
item or service and what the charge will be.

GUIDANCE §483.10(H(11)

Residents must not be charged for universal items such as computers, telephones, television
services or other electronic devices, books, magazines or newspaper subscriptions intended for
use by all residents.

PROCEDURES §483.10(H)(11)
During interviews with residents or their representatives determine:
e How and when they were notified by facility staff regarding the items and services that
may not be covered during their stay at the facility.



e Whether or not they may have been charged for items or services they believed were
covered by the facility or their insurer. If concerns are raised review a resident’s billing
statements to determine if they were charged for covered items or services. If charges
found on these statements indicate that residents may have paid for covered items or
services, determine if these items or services are over and above what is paid by
Medicare or Medicaid.

e How and when they were informed of any items or services that would be charged to
them before these items or services are provided.

KEY ELEMENTS OF NONCOMPLIANCE §483.10(H)(11)
To cite deficient practice at F571, the surveyor’s investigation will generally show that the
facility failed to do one or more of the following:
e Made a charge against the resident’s personal funds for:
o Any item or service covered under Medicare or Medicaid (except for applicable
deductible or coinsurance amounts); or
o Charged a resident for an item or services not required to achieve the goal stated in
the resident’s care plan, without notifying the resident ofithe charge; or
o Charged a resident for any item or service not coveted under Medicare or Medicaid,
but did not inform the resident orally and in writing of the charge; or
o Charged a resident for specially prepared oralternative food when:
e Ordered by a physician or non-physician pragtitioner, or
e Prepared in consideration of the resident need, or
e Prepared in consideration of the overallicultural and religious make-up of the
resident population; or
o Charged a resident for any noneevered'item or service when not requested by the
resident; or
e Made the resident request any item or services as a condition of admission or continued
stay.
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§483.10(g) Information and Communication.

§483.10(g)(1) The resident has the right to be informed of his or her rights and of all rules
and regulations governing resident conduct and responsibilities during his or her stay in
the facility.

§483.10(g)(16) The facility must provide a notice of rights and services to the resident prior
to or upon admission and during the resident’s stay.

(i) The facility must inform the resident both orally and in writing in a language that
the resident understands of his or her rights and all rules and regulations governing
resident conduct and responsibilities during the stay in the facility.

(ii) The facility must also provide the resident with the State-developed notice of
Medicaid rights and obligations, if any.

(iii) Receipt of such information, and any amendments to it, must be acknowledged in
writing;



INTENT §483.10(g)(1),(16)

This requirement is intended to assure that each resident knows his or her rights and
responsibilities and that facility staff communicates this information prior to or upon admission,
as appropriate during the resident’s stay, and when the facility’s rules change.

DEFINITIONS §483.10(g)(1),(16)
“All rules and regulations” relates to State and Federal requirements and facility policies.

“Both orally and in writing” means if a resident can read and understand written materials
without assistance, an oral summary, along with the written document, is acceptable.

“In a language that the resident understands” means verbally, in writing, and in a language
that is clear and understandable to the resident and/or his or her representative.

GUIDANCE §483.10(g)(1),(16)

Any time State or Federal laws or regulations relating to resident rights or facility policies
change during the resident’s stay in the facility, he/she must promptlybe informed of these
changes in a manner that is clear to the resident.

A resident cannot be expected to abide by rules he/she has,never been told about. Whatever
rules or policies the facility has formalized, and by.which it expects residents to abide, should be
included in the residents’ statement of rights and tesponsibilities.

If a resident or his/her representative’s understanding of English or the predominant language of
the facility is inadequate for their comprehension, a means to communicate information in a
language or format familiar to the resident'or his/her representative must be used. The facility
must have written translations, in¢luding Braille, and make the services of an interpreter
available as needed. For those residents"'who communicate in American Sign Language (ASL),
facility staff are expected to,ptovidean interpreter. Large print texts of the facility’s statement of
resident rights and responsibilities may also be made available.

PROCEDURES §483.10(g)(1)(16)
During interviews, determine:
e When and how residents or their representatives are informed of their rights, services,
facility policies and procedures, and resident responsibilities;
e If this information was provided in a language and format they understood; and,
e If facility staff provide ongoing communication to residents about their rights (e.g.,
through resident and family groups, presentations from representatives of the Office of
the State Long-Term Care Ombudsman, posting of information, etc.)?
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§483.10(g)(2) The resident has the right to access personal and medical records pertaining
to him or herself.



(i) The facility must provide the resident with access to personal and medical records
pertaining to him or herself, upon an oral or written request, in the form and
format requested by the individual, if it is readily producible in such form and
format (including in an electronic form or format when such records are maintained
electronically), or, if not, in a readable hard copy form or such other form and
format as agreed to by the facility and the individual, within 24 hours (excluding
weekends and holidays); and

(ii) The facility must allow the resident to obtain a copy of the records or any portions
thereof (including in an electronic form or format when such records are
maintained electronically) upon request and 2 working days advance notice to the
facility. The facility may impose a reasonable, cost-based fee on the provision of
copies, provided that the fee includes only the cost of:

(A) Labor for copying the records requested by the individual, whether in paper or
electronic form;

(B) Supplies for creating the paper copy or electronic media if the individual
requests that the electronic copy be provided on portable media; and

(C)Postage, when the individual has requested the copy'be mailed.

§483.10(g)(3) With the exception of information describéd in paragraphs (g)(2) and (g)(11)
of this section, the facility must ensure that information is provided to each resident in a
form and manner the resident can access and understandy,including in an alternative
format or in a language that the resident can understand. Summaries that translate
information described in paragraph (g)(2) of this/Section may be made available to the
patient at their request and expense in accordance‘with applicable law.

DEFINITIONS §483.10(g)(2)-(3)
“Records,” includes all records, in addition to clinical records, pertaining to the resident, such as
trust fund ledgers pertinent to the resident'and contracts between the resident and the facility.

GUIDANCE §483.10(g)(2)-(3)
An oral request is sufficient.to preduce the resident’s personal and medical record for review.

The facility may charge‘a reasonable, cost-based fee for providing a copy of the requested
records, whether in paper or electronic form. This may only include the cost of labor for copying
the records, supplies for creating the paper copy or electronic media, and postage, if applicable.
Additional fees for locating the records or typing forms/envelopes may not be assessed.

KEY ELEMENTS OF NONCOMPLIANCE §483.10(g)(2)-(3)
To cite deficient practice at F573, the surveyor’s investigation will generally show that the
facility failed to do one or more of the following:
e Support the resident’s right to access his or her own personal and medical records; or
e Provide the resident access to his or her personal and medical records within 24 hours
(excluding weekends and holidays) of a written request; or
e Allow the resident to purchase a copy of his or her personal and medical records upon
request and with 2 working days advanced notice; or



e Charge a reasonable, cost-based fee, including only the cost of labor, supplies, and
postage involved in providing or sending the personal and medical records requested; or
e Ensure the information is provided:
o In a form the resident can access and understand ;or
o In a form and format agreed upon by the facility and the resident.

F574
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§483.10(g)(4) The resident has the right to receive notices orally (meaning spoken) and in
writing (including Braille) in a format and a language he or she understands, including:

(i) Required notices as specified in this section. The facility must furnish to each
resident a written description of legal rights which includes —

(A) A description of the manner of protecting personal funds, under paragraph
(f)(10) of this section;

(B) A description of the requirements and procedures for establishing eligibility for
Medicaid, including the right to request an assessment,of resources under
section 1924(c) of the Social Security Act.

(C) A list of names, addresses (mailing and email), and-telephone numbers of all
pertinent State regulatory and informational agencies, resident advocacy groups
such as the State Survey Agency, the State licensure office, the State Long-Term
Care Ombudsman program, the protection and advocacy agency, adult
protective services where state law,provides for jurisdiction in long-term care
facilities, the local contact agency foriinformation about returning to the
community and the Medicaid Fraud Control Unit; and

(D) A statement that the resident may file a complaint with the State Survey Agency
concerning any suspected violation of state or federal nursing facility
regulations, including but not limited to resident abuse, neglect, exploitation,
misappropriation ofiesident property in the facility, non-compliance with the
advance directives requirements and requests for information regarding
returningto the.community.

(ii) Information and/contact information for State and local advocacy organizations
including but not limited to the State Survey Agency, the State Long-Term Care
Ombudsman program (established under section 712 of the Older Americans Act of
1965, as amended 2016 (42 U.S.C. 3001 et seq) and the protection and advocacy
system (as designated by the state, and as established under the Developmental
Disabilities Assistance and Bill of Rights Act of 2000 (42 U.S.C. 15001 et seq.)

(iii) Information regarding Medicare and Medicaid eligibility and coverage;

(iv) Contact information for the Aging and Disability Resource Center (established
under Section 202(a)(20)(B)(iii) of the Older Americans Act); or other No Wrong
Door Program;

(v) Contact information for the Medicaid Fraud Control Unit; and

(vi) Information and contact information for filing grievances or complaints concerning
any suspected violation of state or federal nursing facility regulations, including but
not limited to resident abuse, neglect, exploitation, misappropriation of resident



property in the facility, non-compliance with the advance directives requirements
and requests for information regarding returning to the community.

DEFINITIONS §483.10(g)(4)
“Orally and in writing” means if a resident can read and understand written materials without
assistance, an oral summary, along with the written document, is acceptable.

“In a language he or she understands” means verbally, in writing (including Braille), and in a
language that is clear and understandable to the resident or his or her representative.

GUIDANCE §483.10(g)(4)

If a resident or his or her representative’s understanding of English or the predominant language
of the facility is inadequate for their comprehension, a means to communicate information in a
language or format familiar to the resident or his or her representative must be used. The facility
must have written translations, including Braille and make the services.of an interpreter available
as needed. For those residents who communicate in American Sign lsanguage (ASL), the facility
is expected to provide an interpreter. Large print texts of the facility’s statement of resident rights
and responsibilities should also be available.

As part of determining Medicaid eligibility, at the timeof admission, a married couple has the
right to request and have the appropriate State agency assess. the couple’s resources.

During interviews with residents, their representatives and facility staff determine:
e When and how information regardingights'and services are communicated; and
e If this information was provided in-a language and format the resident or representative
understood.

KEY ELEMENTS OF NONCOMPLIANCE §483.10(g)(4)
To cite deficient practice atdi574, the surveyor’s investigation will generally show that the
facility failed to do one or more of the following:
e Support the resident’s right to receive notices orally and in writing in a format he or she
understands; ox
e Provide a written description of the resident’s legal rights, including:
o How a resident’s personal funds are protected; or
o The requirements and procedures for establishing Medicaid eligibility, including the
right to request an assessment of resources; or
o A list of names, mailing and email addresses, and telephone numbers of all pertinent
State regulatory and informational agencies and advocacy groups; or
o Informing the resident of their right to file a complaint with the State survey and
certification agency; or
e Provide information and contact information for:
o State and local advocacy organizations; or
o The Aging and Disability Resource Center or other No Wrong Door Program; or
e Inform the resident of Medicare and Medicaid eligibility and coverage; or
e Provide contact information for the Medicaid Fraud Control Unit; or



e Provide information and contact information for filing grievances or complaints
concerning any suspected violation of State or Federal nursing facility regulations.

F575
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§483.10(g)(5) The facility must post, in a form and manner accessible and understandable
to residents, resident representatives:
(i) A list of names, addresses (mailing and email), and telephone numbers of all
pertinent State agencies and advocacy groups, such as the State Survey Agency, the
State licensure office, adult protective services where state law provides for
jurisdiction in long-term care facilities, the Office of the State Long-Term Care
Ombudsman program, the protection and advocacy network, home and community
based service programs, and the Medicaid Fraud Control Unit; and
(ii) A statement that the resident may file a complaint with the State Survey Agency
concerning any suspected violation of state or federal nursing facility regulation,
including but not limited to resident abuse, neglect, exploitation, misappropriation
of resident property in the facility, and non-compliance with,the advanced directives
requirements (42 CFR part 489 subpart I) and requestsfor information regarding
returning to the community.

F576
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§483.10(g)(6) The resident has the right tothave reasonable access to the use of a telephone,
including TTY and TDD services, and aplace in the facility where calls can be made
without being overheard. This includesithe right to retain and use a cellular phone at the
resident's own expense.

§483.10(g)(7) The facility must,protect and facilitate that resident's right to communicate
with individuals and entitiesswithin and external to the facility, including reasonable access
to:

(i) A telephone, including TTY and TDD services;

(ii) The internet, to the extent available to the facility; and

(iii) Stationery, postage, writing implements and the ability to send mail.

§483.10(g)(8) The resident has the right to send and receive mail, and to receive letters,
packages and other materials delivered to the facility for the resident through a means
other than a postal service, including the right to:

(i) Privacy of such communications consistent with this section; and

(ii) Access to stationery, postage, and writing implements at the resident's own expense.

§483.10(g)(9) The resident has the right to have reasonable access to and privacy in their
use of electronic communications such as email and video communications and for internet
research.

(i) If the access is available to the facility



(ii) At the resident's expense, if any additional expense is incurred by the facility to
provide such access to the resident.
(iii) Such use must comply with State and Federal law.

DEFINITIONS §483.10(g)(6)-(9)

“Reasonable access” means that telephones, computers and other communication devices are
easily accessible to residents and are adapted to accommodate resident’s needs and abilities, such
as hearing or vision loss.

“TTY (TeleTYpe) and TDD (Telecommunications Device for the Deaf)” are acronyms used
interchangeably to refer to any type of text-based telecommunications equipment used by a
person who does not have enough functional hearing to understand speech, even with
amplification.

GUIDANCE §483.10(g)(6)-(9)

Resident access to telephones in staff offices or at nurses’ stations alene does not meet the
provisions of this requirement. Examples of facility accommodations to provide reasonable
access to the use of a telephone without being overheard include previding cordless telephones
or having telephone jacks in residents’ rooms.

The facility is responsible for providing reasonable access,to the internet to the extent it is
available onsite. Computers in public areas for general use must be located in a manner to protect
resident privacy in email, communications, and interhet use.

POTENTIAL TAGS FOR ADDITIONAL INVESTIGATION
If concerns are identified regarding charges to,the resident for access to internet, telephone, etc.,
refer to §483.10(f)(11), F571.

If concerns are identified tosindicate a fesident is being denied the right to private
communication, refer to §483:10(h), F583, Privacy and confidentiality.

F577
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§483.10(g)(10) The resident has the right to-
(i) Examine the results of the most recent survey of the facility conducted by Federal or
State surveyors and any plan of correction in effect with respect to the facility; and
(ii) Receive information from agencies acting as client advocates, and be afforded the
opportunity to contact these agencies.

§483.10(g)(11) The facility must--
(i) Post in a place readily accessible to residents, and family members and legal
representatives of residents, the results of the most recent survey of the facility.
(ii) Have reports with respect to any surveys, certifications, and complaint
investigations made respecting the facility during the 3 preceding years, and any



plan of correction in effect with respect to the facility, available for any individual to
review upon request; and

(iii) Post notice of the availability of such reports in areas of the facility that are
prominent and accessible to the public.

(iv) The facility shall not make available identifying information about complainants or
residents.

DEFINITIONS §483.10(g)(10)-(11)

“Place readily accessible” is a place (such as a lobby or other area frequented by most residents,
visitors or other individuals) where individuals wishing to examine survey results do not have to
ask to see them.

“Results of the most recent survey” means the Statement of Deficiencies (Form CMS-2567)
and the Statement of Isolated Deficiencies generated by the most recent standard survey and any
subsequent extended surveys, and any deficiencies resulting from any subsequent complaint
investigation(s).

GUIDANCE §483.10(g)(10)-(11)
The survey results may not be altered by the facility unless authorized by the State agency.

F578
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§483.10(c)(6) The right to request, refuse, and/er discontinue treatment, to participate in or
refuse to participate in experimental researchyand to formulate an advance directive.

§483.10(c)(8) Nothing in this paragraph should be construed as the right of the resident to
receive the provision of medical'treatment or medical services deemed medically
unnecessary or inappropriate:

§483.10(g)(12) The facilityymust comply with the requirements specified in 42 CFR part
489, subpart I (Advance Directives).

(@) These requirements include provisions to inform and provide written
informationto all adult residents concerning the right to accept or refuse
medical or surgical treatment and, at the resident’s option, formulate an
advance directive.

(ii) This includes a written description of the facility’s policies to implement advance
directives and applicable State law.

(iii)  Facilities are permitted to contract with other entities to furnish this information
but are still legally responsible for ensuring that the requirements of this section
are met.

(iv)  If an adult individual is incapacitated at the time of admission and is unable to
receive information or articulate whether or not he or she has executed an
advance directive, the facility may give advance directive information to the
individual’s resident representative in accordance with State law.



(v) The facility is not relieved of its obligation to provide this information to the
individual once he or she is able to receive such information. Follow-up procedures
must be in place to provide the information to the individual directly at the
appropriate time.

DEFINITIONS §483.10(c)(6), (¢)(8), (g)(12)

“Advance care planning” is a process of communication between individuals and their
healthcare agents to understand, reflect on, discuss, and plan for future healthcare decisions for a
time when individuals are not able to make their own healthcare decisions.

“Advance directive” is “a written instruction, such as a living will or durable power of attorney
for health care, recognized under State law (whether statutory or as recognized by the courts of
the State), relating to the provision of health care when the individual is incapacitated.” See
§489.100.

“Physician Orders for Life-Sustaining Treatment (or POLST) paradigm form” is a form
designed to improve patient care by creating a portable medical order form that records patients’
treatment wishes so that emergency personnel know what treatments the patient wants in the
event of a medical emergency, taking the patient's current'medieal condition into consideration.
A POLST paradigm form is not an advance directive.

“Experimental research” refers to the development, testing and use of a clinical treatment, such
as an investigational drug or therapy that has not yet‘been approved by the FDA or medical
community as effective and conforming to acéeptedmedical practice.

“Health care decision-making” refers 0 consent, refusal to consent, or withdrawal of consent
to health care, treatment, service, or a@procedure to maintain, diagnose, or treat a resident’s
physical or mental condition.

“Health care decision-making capacity” refers to possessing the ability (as defined by State
law) to make decisions regardinghealth care and related treatment choice.

GUIDANCE §483.10(¢)(6), (¢)(8), and (g)(12)

The resident has the right to request treatment; however, facility staff are not required to provide
medical treatment or services if the requested treatment or services are medically unnecessary or
inappropriate. While the resident also has the right to refuse any treatment or services, the
resident’s refusal does not absolve facility staff from providing other care that allows him/her to
attain or maintain his or her highest practicable physical, mental, and psychosocial well-being.

For example, facility staff would still be expected to provide appropriate measures for pressure
injury prevention, even if a resident has refused food and fluids and is nearing death.

If a resident (directly or through an advance directive) declines treatment (such as refuses
artificial nutrition or I'V hydration, despite having lost considerable weight), the resident may not
be treated against his or her wishes. If a resident is unable to make a health care decision, a
decision by the resident’s legal representative to forego treatment may, subject to State



requirements, be equally binding on the facility. A resident may not be transferred or discharged
for refusing treatment unless the criteria for transfer or discharge are otherwise met. Facility staff
should attempt to determine the reason for the refusal of care, including whether a resident who
is unable verbalize their needs is refusing care for another reason (such as pain, fear of a staff
member, etc.), and address the concern, if possible. Any services that would otherwise be
required, but are refused, must be described in the comprehensive care plan. See F656,
Comprehensive Care Plans, for further guidance.

The resident has the right to refuse to participate in experimental research. A resident being
considered for participation in experimental research must be fully informed of the nature of the
experimental research (for example, medication or other treatment) and the possible
consequences of participating. The resident must provide informed consent prior to participation
and initiation of experimental research. If the resident is incapable of understanding the situation
and of realizing the risks and benefits of the proposed research, but a resident representative
gives consent, facility staff have a responsibility to ensure that the consent'is properly obtained
and that essential measures are taken to protect the resident from hapmwor mistreatment. The
resident (or his or her representative if the resident lacks health care decision-making capacity)
must have the opportunity to refuse to participate both before and durinig the experimental
research activity.

The ability of a dying person to control decisions about medieal care and daily routines has been
identified as one of the key elements of quality care.at the end of life. The process of advance
care planning is ongoing and affords the resident, family, and others on the resident’s
interdisciplinary health care team an opportunity to'reassess the resident’s goals and wishes as
the resident’s medical condition changes. Advance care planning is an integral aspect of the
facility’s comprehensive care planning process and assures re-evaluation of the resident’s desires
on a routine basis and when there is a'Significant change in the resident’s condition. The process
can help the resident, family and interdisciplinary team prepare for the time when a resident
becomes unable to make degisions'or 1§ actively dying.

The facility is required to establish, maintain, and implement written policies and procedures
regarding the residents” fight t6 formulate an advance directive, including the right to accept or
refuse medical or surgieal treatment. In addition, the facility management is responsible for
ensuring that staff follow those policies and procedures.

The facility’s policies and procedures delineate the various steps necessary to promote and
implement these rights, including, but not limited to:
e Determining on admission whether the resident has an advance directive and, if not,
determining whether the resident wishes to formulate an advance directive;
¢ Providing information in a manner easily understood by the resident or resident
representative about the right to refuse medical or surgical treatment and formulate an
advanced directive. This includes a written description of the facility’s policies to
implement advance directives and applicable State law regarding advance directives.
e Determining if facility staff periodically assesses the resident for decision-making
capacity and invokes health care agent or representative if the resident is determined not
to have decision-making capacity;



¢ Identifying the primary decision-maker (assessing the resident’s decision-making
capacity and identifying or arranging for an appropriate representative for the resident
assessed as unable to make relevant health care decisions);

e Defining and clarifying medical issues and presenting the information regarding relevant
health care issues to the resident or his or her representative, as appropriate;

e Identifying, clarifying, and periodically reviewing, as part of the comprehensive care
planning process, the existing care instructions and whether the resident wishes to change
or continue these instructions;

o Identifying situations where health care decision-making is needed, such as a significant
decline or improvement in the resident's condition;

e Establishing mechanisms for documenting and communicating the resident's choices to
the interdisciplinary team and to staff responsible for the resident’s care; and

e Identifying the process (as provided by State law) for handling situations in which the
facility staff and/or physician do not believe that they can provide €are in accordance
with the resident’s advance directives or other wishes on the basis, of conscience.

If the resident or the resident’s representative has executed one or mere advance directive(s), or
executes one upon admission, copies of these documents must'be obtained and maintained in the
same section of the resident’s medical record readily retrievabletby any facility staff. Facility
staff must communicate the resident’s wishes to the resident’s direct care staff and physician.

If the resident does not have an advance directive gfagility staff must inform the resident or
resident representative of their right to establish oné as set forth in the laws of the State and
provide assistance if the resident wishes to execute one or more directive(s). Facility staff must
document in the resident’s medical record'thesesdiscussions and any advance directive(s) that the
resident executes.

The resident has the option to exe¢ute advance directives, but cannot be required to do so. As
required by 42 C.F.R. §4897102¢a)(3), the facility may not condition the provision of medical
care or discriminate againsta resident based on whether he or she has executed an advance
directive. Facility staff.are net required to provide care that conflicts with an advance directive.
In addition, facility staff areémot required to implement an advance directive if, as a matter of
conscience, the provider cannot implement an advance directive and State law allows the
provider to conscientiously object.

NOTE: Other directives a resident may choose to exercise may include, but are not limited to, a
directive to the attending physician, a medical power of attorney, a pre-existing medical
order for “do not resuscitate” (DNR), or another document that directs the resident’s
health care such as Do Not Hospitalize (DNH). Several States have adopted the use of a
portable and enduring order form that documents the resident’s choices related to life-
sustaining treatments while some States recognize documented oral instruction.

Facility staff should periodically review with the resident and resident representative the
decisions made regarding treatments, experimental research and any advance directive and its
provisions, as preferences may change over time.



PROCEDURES§483.10(c)(6), (¢)(8), (2)(12)

Observe for efforts on the part of facility staff to inform residents or their representative

of their rights and that information is communicated at times it would be most useful to

them, such as when they are expressing concerns, or raising questions.

Interview the resident, resident’s representative and facility staff to determine if:

o Residents are informed in a manner they understand of their right to request or refuse
treatment;

o A resident has an advance directive and if staff are aware of what this directive states;

o A resident does not have an advance directive and, if so, how the resident was informed
of his or her right to develop one and was the resident provided assistance in doing so;
and

o Staff periodically assess a resident’s decision making capacity, how often and how and
by whom is this done.

Review the resident’s medical record to determine if:

o The resident has an advance directive and a copy is located insthe ' medical record; and

o The facility has policies and procedures to implement advance directives.

KEY ELEMENTS OF NONCOMPLIANCE §483.10(c)(6)4(c)(8), (g)(12):
To cite deficient practice at F578, the surveyor’s investigation will.generally show that the
facility failed to do one or more of the following:

Provide information to the resident regarding theirmight to refuse medical or surgical
treatment or to formulate an advance directive,once the resident was able to receive the
information; or

Honor a resident’s, their family, and/or their representative’s decision to request, refuse,
or discontinue experimental reseanch; ot

Ensure that a current copy of a resident’s advance directive was in the resident’s medical
record; or

Have policies and procedutes for implementing advance directives; or

Follow policies to implement advance directives and applicable State laws regarding
advance directives.

POTENTIAL TAGS FOR'ADDITIONAL CONSIDERATION
Examples of some of the related requirements that may be considered when non-compliance has
been identified include, but are not limited to, the following:

F579

42 CFR §483.10(a)(3)-(7), F551 o For concerns regarding designation of resident
representative.

42 CFR §483.10(c)(2)-(3), F553, Right to Participate in Planning Care o For concerns
regarding the resident’s right to participate in and be informed of his or her treatment.

(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

§483.10(g)(13) The facility must display in the facility written information, and provide to
residents and applicants for admission, oral and written information about how to apply



for and use Medicare and Medicaid benefits, and how to receive refunds for previous
payments covered by such benefits.

DEFINITIONS §483.10(g)(13)
“Refunds for previous payments” refers to refunds due as a result of Medicaid and Medicare
payments when eligibility has been determined retroactively.

GUIDANCE §483.10(g)(13)

To fulfill this requirement, facility staff may use written materials issued by the State Medicaid
agency and the Federal government relating to these benefits. Facilities may fulfill their
obligation to orally inform residents or prospective residents about how to apply for Medicaid or
Medicare by assisting them in working with the local Social Security Office or the local unit of
the State Medicaid agency. Simply providing a phone number is not sufficient in assisting
resident or the resident representative. Facilities are not responsible for orally providing detailed
information about Medicare and Medicaid eligibility rules.

F580
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§483.10(g)(14) Notification of Changes.

(i) A facility must immediately inform the resident;'consult with the resident’s
physician; and notify, consistent with his’or her authority, the resident
representative(s) when there is—

(A) An accident involving the residént which results in injury and has the potential
for requiring physician interventions;

(B) A significant change in the resident’s physical, mental, or psychosocial status
(that is, a deterioration/n health, mental, or psychosocial status in either life-
threatening conditions or clinical complications);

(C) A need to altertreatment significantly (that is, a need to discontinue an existing
form of treatmentdue to adverse consequences, or to commence a new form of
treatment); or

(D) A decision to transfer or discharge the resident from the facility as specified in
§483.15(c)(1)(ii).

(ii) When making notification under paragraph (g)(14)(i) of this section, the facility
must ensure that all pertinent information specified in §483.15(c)(2) is available and
provided upon request to the physician.

(iii) The facility must also promptly notify the resident and the resident representative,
if any, when there is—

(A) A change in room or roommate assignment as specified in §483.10(e)(6); or

(B) A change in resident rights under Federal or State law or regulations as
specified in paragraph (e)(10) of this section.

(iv) The facility must record and periodically update the address (mailing and email)
and phone number of the resident representative(s).

§483.10(g)(15)



Admission to a composite distinct part. A facility that is a composite distinct part (as
defined in §483.5) must disclose in its admission agreement its physical configuration,
including the various locations that comprise the composite distinct part, and must specify
the policies that apply to room changes between its different locations under §483.15(¢c)(9).

DEFINITIONS §483.10(g)(14)

“A need to alter treatment significantly” means a need to stop a form of treatment because of
adverse consequences (such as an adverse drug reaction), or commence a new form of treatment
to deal with a problem (for example, the use of any medical procedure, or therapy that has not
been used on that resident before).

GUIDANCE §483.10(g)(14)

While the regulatory obligation is not limited to these symptoms, physician notification should
occur when a resident experiences symptoms such as chest pain, loss of consciousness, or other
signs or symptoms of heart attack or stroke that may signify a significant change.

Even when a resident is mentally competent, his or her designated tesident representative or
family, as appropriate, should be notified of significant changes in‘the'tesident’s health status
because the resident may not be able to notify them personally;especially in the case of sudden
illness or accident.

If the resident is not capable of making decisions, facility staff must contact the designated
resident representative, consistent with his or her authority, to make any required decisions, but
the resident must still be told what is happening to him or her.

In the case of the death of a resident, the.resident’s physician is to be notified immediately by
facility staff in accordance with Statelaw.

If there is a deficiency specific.to the réquirement at §483.10(g)(15), do not cite here, but cite
under §483.15(a)(1)-(7), F620; regarding admission policies.

F581
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This tag number is in reserve for future use and there will be no citations under this tag.

F582
(Rev. 211; Issued: 02-03-23; Effective: 10-21-22; Implementation: 10-24-22)

§483.10(g)(17) The facility must—

(i) Inform each Medicaid-eligible resident, in writing, at the time of admission to the
nursing facility and when the resident becomes eligible for Medicaid of—
(A) The items and services that are included in nursing facility services under the
State plan and for which the resident may not be charged;



(B) Those other items and services that the facility offers and for which the resident
may be charged, and the amount of charges for those services; and
(ii) Inform each Medicaid-eligible resident when changes are made to the items and
services specified in §483.10(g)(17)(i)(A) and (B) of this section.

§483.10(g)(18) The facility must inform each resident before, or at the time of admission,
and periodically during the resident’s stay, of services available in the facility and of
charges for those services, including any charges for services not covered under Medicare/
Medicaid or by the facility’s per diem rate.

(i) Where changes in coverage are made to items and services covered by Medicare
and/or by the Medicaid State plan, the facility must provide notice to residents of
the change as soon as is reasonably possible.

(ii) Where changes are made to charges for other items and services that the facility
offers, the facility must inform the resident in writing at least 60 days prior to
implementation of the change.

(iii) If a resident dies or is hospitalized or is transferred and does not return to the
facility, the facility must refund to the resident, residentirepresentative, or estate, as
applicable, any deposit or charges already paid, Tess the facility’s per diem rate, for
the days the resident actually resided or reserved or retained a bed in the facility,
regardless of any minimum stay or discharge netice requirements.

(iv) The facility must refund to the resident or resident representative any and all
refunds due the resident within 30 days from the resident’s date of discharge from
the facility.

(v) The terms of an admission contract by or on behalf of an individual seeking
admission to the facility must not conflict with the requirements of these
regulations.

DEFINITIONS §483.10(g)(17)-(18)
“Periodically” means whenever changes are being introduced that will affect the resident’s
liability and whenever there are ¢hanges in services.

GUIDANCE §483.10(g)(17)-(18)

Residents must be told in advance when changes will occur in their bills. Providers must fully
inform the resident of services and related changes.

A Medicare beneficiary who requires services upon admission that are not covered under
Medicare may be required to submit a deposit provided the notice provisions of §483.10(g)(17)
if applicable, are met. Facility staff must notify residents of services or items that they may be
charged for, if they are not required by the resident’s care plan, such as hair salon services
beyond basic services or incontinence briefs the resident requests per personal preference in lieu
of the briefs provided by the facility. See §483.10(f)(11) for those items and services that must
be included in payment under skilled nursing and nursing facility benefits.



The facility’s responsibility regarding refunds applies to all residents for “any deposit or charges
already paid” by a resident during their nursing home stay. For residents residing in a Continuing
Care Retirement Community (CCRC), an exception can be considered for those residents who
were admitted to the CCRC’s nursing home, had deposits and charges related to the CCRC
separate from those incurred during the nursing home stay, and who were discharged/transferred
from the nursing home back to the same CCRC’s independent or assisted living residences.

Beneficiary Notices

1.

Notice of Medicare Non-Coverage (NOMNC)

The NOMNC, Form CMS-10123, is given by the facility to all Medicare beneficiaries at
least two days before the end of a Medicare covered Part A stay or when all of Part B

therapies are ending. The NOMNC informs the beneficiaries of the right to an expedited
review by a Quality Improvement Organization. See also 42 CFR 405,200 and 422.624.

The NOMNC is not given if:

The beneficiary exhausts the SNF benefits coverage (100 days), thusexhausting their
Medicare Part A SNF benefit.
The beneficiary initiates the discharge from the SNF.

The beneficiary elects the hospice benefit or decides torevoke the hospice benefit and
return to standard Medicare coverage.

Skilled Nursing Facility Advanced BeneficiaryNofice of Non-coverage (SNF ABN)

It is important to note that the SNF ABN, CMS-10055, is only issued if the beneficiary
intends to continue services and the SNF.believes the services may not be covered under
Medicare. It is the facility’s responsibility to inform the beneficiary about potential non-
coverage and the option to continugservices with the beneficiary accepting financial liability
for those services.

Per Ch. 30, section 70.2s0f'the Medicare Claims Processing Manual (IOM Pub. 100-04), a
SNFABN must be given,to a beneficiary for the following triggering events:

Initiation - In the situation in which a SNF believes Medicare will not pay for extended
care items or services that a physician has ordered, the SNF must provide a SNFABN to
the beneficiary before it furnishes those non-covered extended care items or services to
the beneficiary.

Reduction - In the situation in which a SNF proposes to reduce a beneficiary’s extended
care items or services because it expects that Medicare will not pay for a subset of
extended care items or services, or for any items or services at the current level and/or
frequency of care that a physician has ordered, the SNF must provide a SNFABN to the
beneficiary before it reduces items or services to the beneficiary.

Termination - In the situation in which a SNF proposes to stop furnishing all extended
care items or services to a beneficiary because it expects that Medicare will not continue
to pay for the items or services that a physician has ordered and the beneficiary would
like to continue receiving the care, the SNF must provide a SNF ABN to the beneficiary
before it terminates such extended care items or services.



The SNF ABN provides information to beneficiaries so that they can decide if they wish
to continue receiving the skilled services that may not be paid for by Medicare and
assume financial responsibility. If the SNF provides the beneficiary with the SNF ABN,
the facility has met its obligation to inform the beneficiary of his or her potential financial
liability and related standard claim appeal rights.

The SNF:
e Files a claim when requested by the beneficiary (this claim is called a “demand bill”);
and
e May not charge the beneficiary for Medicare covered Part A services during demand bill
process.

For detailed information refer to the Medicare Claims Processing Manual (IOM Pub. 100-04) at
https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/downloads/clm104¢30.pdf.
SNFABN is addressed in Ch. 30, section 70 of the manual and NOMNE is‘addressed in section
260.

NOTE: A facility’s requirement to notify and explain via the SNFABN that the individual is no
longer receiving Medicare Part A services based on the SNF’s belief that Medicare Part A will
not pay for the resident’s stay, is separate and unrelated to the @admission and discharge
requirements under 42 CFR §483.15, which outlines the netification and requirements under
which an individual may be discharged from the faeility or when the transfer or discharge is not
initiated by the resident.

KEY ELEMENTS OF NONCOMPLIANCE, §483.10(g)(17)-(18)
To cite deficient practice at F582, the sutveyor’s investigation will generally show the facility
failed to do one or more of the following:

e Notify each Medicaid- eligibl¢ resident in writing of the items and services which are/are
not covered under Medieaid or by the facility’s per diem rate, including the cost of those
items and services:

o At the time of admission, or
o When the resident,became eligible for Medicaid, or

e Inform each Medicaid-eligible resident when changes were made to the items and
services covered'by Medicaid; or

e Inform each resident of services available in the facility and the charges for those services
not covered under Medicare/Medicaid or by the facility’s per diem rate:

o Before admission or at the time of admission, and periodically during the resident’s
stay; or

o As soon as reasonably possible when a change in coverage occurs; or

o At least 60 days prior to implementation of changes made to charges for other items
and services that the facility offers; or

¢ Refund the applicable funds to the resident, resident representative, or estate when a
resident died, or was hospitalized, or was transferred and did not return to the facility; or

e Refund any and all funds due the resident:

o Within 30 days from the date of discharge; or
o To the resident or resident representative; or


https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/downloads/clm104c30.pdf

e Included terms in the admission contract that conflicted with the requirements of these
regulations.

F583
(Rev. 225; Issued: 08-08-24; Effective: 08-08-24; Implementation: 08-08-24)

§483.10(h) Privacy and Confidentiality.

The resident has a right to personal privacy and confidentiality of his or her personal and
medical records.

§483.10(h)(1) Personal privacy includes accommodations, medical treatment, written and
telephone communications, personal care, visits, and meetings of family and resident
groups, but this does not require the facility to provide a private room for each resident.

§483.10(h)(2) The facility must respect the residents right to personal privacy, including the
right to privacy in his or her oral (that is, spoken), written, and electronic communications,
including the right to send and promptly receive unopened mail and other letters, packages
and other materials delivered to the facility for the résident, including those delivered
through a means other than a postal service.

§483.10(h)(3) The resident has a right to secure/and confidential personal and medical
records.

(i) The resident has the right to refuse,the-release of personal and medical records
except as provided at §483.70(/)(2) or other applicable federal or state laws.

(ii) The facility must allow representatives of the Office of the State Long-Term Care
Ombudsman to examine‘a resident's medical, social, and administrative records in
accordance with Statelaw.

DEFINITIONS §483.10(h)

“Confidentiality” is defineéd.as safeguarding the content of information including video, audio,
or other computer stored information from unauthorized disclosure without the consent of the
resident and/or the individual’s surrogate or representative. If there is information considered too
confidential to place in the record used by all staff, such as the family’s financial assets or
sensitive medical data, it may be retained in a secure place in the facility, such as a locked
cabinet in the administrator’s office. The record must show the location of this confidential
information.

“Promptly” means delivery of mail or other materials to the resident within 24 hours of delivery
by the postal service (including a post office box) and delivery of outgoing mail to the postal
service within 24 hours, except when there is no regularly scheduled postal delivery and pick-up
service.



“Right to personal privacy” includes the resident’s right to meet or communicate with
whomever they want without being watched or overheard. Private space may be created flexibly
and need not be dedicated solely for visitation purposes.

GUIDANCE §483.10(h)

Each resident has the right to privacy and confidentiality for all aspects of care and services. A
nursing home resident has the right to personal privacy of not only his or her own physical body,
but of his or her personal space, including accommodations and personal care.

Residents in nursing homes have varying degrees of physical/psychosocial needs, intellectual
disabilities, and/or cognitive impairments. A resident may be dependent on nursing home staff
for some or all aspects of care, such as assistance with eating, ambulating, bathing, daily
personal hygiene, dressing, and bathroom needs. Only authorized staff directly involved in
providing care and services for the resident may be present when care is provided, unless the
resident consents to other individuals being present during the delivery,of care. During the
delivery of personal care and services, staff must remove residents from public view, pull
privacy curtains or close doors, and provide clothing or draping to‘prevent exposure of body
parts.

Photographs or recordings of a resident and/or his or her private space without the resident’s, or
designated representative’s written consent, is a violationwef the resident’s right to privacy and
confidentiality. Examples include, but are not limited to, staff taking unauthorized photographs
of a resident’s room or furnishings (which may ot mayynot include the resident), or a resident
eating in the dining room, or a resident participatingsin an activity in the common area. Taking
unauthorized photographs or recordings of.residents in any state of dress or undress using any
type of equipment (for example, cameras, smart phones, and other electronic devices) and/or
keeping or distributing them throughsmultimedia messages or on social media networks is a
violation of a resident’s right to privagy and confidentiality.

Personal and medical records‘include all types of records the facility might keep on a resident,
whether they are medical, secial,»fund accounts, automated, electronic, or other. Care must be
taken to protect the privaey, of personal information on all residents, including gender identity
and sexual orientation.

Posting signs in residents’ rooms or in areas visible to others that include clinical or personal
information could be considered a violation of a resident’s privacy. It is allowable to post signs
with this type of information in more private locations not visible to the public. An exception
can be made in an individual case if a resident or his or her representative requests the posting of
information at the bedside (such as instructions to not take blood pressure in right arm). This
does not prohibit the display of resident names on their doors nor does it prohibit display of
resident memorabilia and/or biographical information in or outside their rooms with their consent
or the consent of his or her representative. (This does not include isolation precaution
information for public health protection, as long as the sign does not reveal the type of infection).

Personal resident information must be communicated in a way that protects the confidentiality of
the information and the dignity of residents. This includes both verbal and written



communications such as the presence of lists of residents with certain conditions such as
incontinence and pressure ulcers at nursing stations in view or in hearing of residents and
visitors. This does not include clinical information written in a resident’s record.

Privacy for visitation or meetings might be arranged by using a dining area between meals, a
vacant chapel, office or room; or an activities area when activities are not in progress.
Arrangements for private space could be accomplished through cooperation between the
facility’s administration and resident or family groups so that private space is provided for those
requesting it without infringement on the rights of other residents.

All residents have the right to privacy in their communications, including justice involved
residents. Additional guidance on mail, telephone, electronic communications and visitation
rights are addressed in §483.10(g)(6)-(9), F576 and §483.10(f)(4)(1)(A)-(G), F562. See
§483.90(e)(1)(iv), F914, for full visual privacy around beds.

With the exception of the explicit requirement for privacy curtains in=all initially certified
facilities (see §483.90(e)(1)(v), F914), the facility is free to innovate to provide privacy for its
residents. This may, but need not, be through the provision of a’privaté room.

PROCEDURES §483.10(h)

e Observe for situations where facility staff may notibe honoring the resident’s privacy,
including during visits, treatment, or leavingsmedical records out for public view.

e During interviews with residents, their representatives, visitors or families determine if
their privacy has been honored by facility staff.

e Interview the representative of theOffiee.of the State Long-Term Care Ombudsman who
serves residents of the facility, to'determine if the facility allows him/her to examine the
resident’s records with the permission of the resident or resident representative or as
otherwise authorized by State law.

e Are there signs regatding,care information posted in view in residents’ rooms? If these
are observed, determine,if such signs are there by resident or resident representative
direction. If so, these signs are allowable.

e Is personal residentinformation communicated in a way that protects the confidentiality
of the information and the dignity of residents?

e If concerns are found, interview staff regarding facility policy or procedures regarding
protecting resident privacy and confidentiality.

F584
(Rev. 211; Issued: 02-03-23; Effective: 10-21-22; Implementation: 10-24-22)

§483.10(i) Safe Environment.

The resident has a right to a safe, clean, comfortable and homelike environment, including
but not limited to receiving treatment and supports for daily living safely.

The facility must provide—



§483.10(i)(1) A safe, clean, comfortable, and homelike environment, allowing the resident
to use his or her personal belongings to the extent possible.

(i) This includes ensuring that the resident can receive care and services safely and that
the physical layout of the facility maximizes resident independence and does not
pose a safety risk.

(ii) The facility shall exercise reasonable care for the protection of the resident's
property from loss or theft.

§483.10(i)(2) Housekeeping and maintenance services necessary to maintain a sanitary,
orderly, and comfortable interior;

§483.10(i)(3) Clean bed and bath linens that are in good condition;
§483.10(i)(4) Private closet space in each resident room, as specified in §483.90 (e)(2)(iv);
§483.10(i)(5) Adequate and comfortable lighting levels in all areas;

§483.10(i)(6) Comfortable and safe temperature levels. Facilities mitially certified after
October 1, 1990 must maintain a temperature range of 71 to 81°F; and

§483.10(i)(7) For the maintenance of comfortable sound levels.

DEFINITIONS §483.10(i)
“Adequate lighting” means levels of illumination suitable to tasks the resident chooses to
perform or the facility staff must perform,

“Comfortable lighting” means lightifig that minimizes glare and provides maximum resident
control, where feasible, over the intensity,"location, and direction of lighting to meet their needs
or enhance independent functioning.

“Comfortable and safe temperature levels” means that the ambient temperature should be in a
relatively narrow range that minimizes residents’ susceptibility to loss of body heat and risk of
hypothermia, or hyperthermia, or and is comfortable for the residents.

“Comfortable sound levels” do not interfere with resident’s hearing and enhance privacy when
privacy is desired, and encourage interaction when social participation is desired. Of particular
concern to comfortable sound levels is the resident’s control over unwanted noise.

“Environment” refers to any environment in the facility that is frequented by residents,
including (but not limited to) the residents’ rooms, bathrooms, hallways, dining areas, lobby,
outdoor patios, therapy areas and activity areas.

A “homelike environment” is one that de-emphasizes the institutional character of the setting,
to the extent possible, and allows the resident to use those personal belongings that support a
homelike environment. A determination of “homelike” should include the resident’s opinion of
the living environment.



“Orderly” is defined as an uncluttered physical environment that is neat and well-kept.

“Sanitary” includes, but is not limited to, preventing the spread of disease-causing organisms by
keeping resident care equipment clean and properly stored. Resident care equipment includes,
but is not limited to, equipment used in the completion of the activities of daily living.

GUIDANCE §483.10(i)

A personalized, homelike environment recognizes the individuality and autonomy of the
resident, provides an opportunity for self-expression, and encourages links with the past and
family members. The intent of the word “homelike” in this regulation is that the nursing home
should provide an environment as close to that of the environment of a private home as possible.

This concept of creating a home setting includes the elimination of institutional odors, and
practices to the extent possible. Some practices that can be eliminated to decrease the
institutional character of the environment include, but are not limitedste, the following:

e Overhead paging (including frequent announcements) and piped-in music throughout the
building.

e Meal service using trays (some residents may wish to eat,certain meals on trays).

¢ Institutional signs labeling work rooms/closets in areas|visible to residents and the public.

e Medication or treatment carts (some innovative facilitics store medications in locked
areas in resident rooms or in secured carts that, appear like furniture).

e The widespread and long-term use of audible chair and bed alarms, instead of their
limited use for selected residents for diagnestic purposes or according to their care
planned needs. These devices cansstartle.the resident and constrain the resident from
normal repositioning movements; which can be problematic.

e Furniture that does not refle¢t a- home-like environment or is uncomfortable; the absence
of window treatments or dtapés; the lack of textures or the absence of bedspreads or
personal items in rodms'er, on walls.

e Large, centrally locatedmursing/care team stations, including those with barriers (such as
Plexiglas) thatsprevent the staff from interacting with residents.

Many facilities cannot immediately make these types of changes, but it should be a goal for all
facilities that have not yet made these types of changes to work toward them. A nursing facility
is not considered non-compliant if it still has some of these institutional features, but the facility
is expected to do all it can within fiscal constraints to provide an environment that enhances
quality of life for residents, in accordance with resident preferences.

A “homelike” environment is not achieved simply through enhancements to the physical
environment. It concerns striving for person-centered care that emphasizes individualization,
relationships and a psychosocial environment that welcomes each resident and makes her/him
comfortable. It is the responsibility of all facility staff to create a “homelike” environment and
promptly address any cleaning needs.



In a facility in which most residents come for a short-term stay, residents would not typically
move his or her bedroom furniture into the room, but may desire to bring a television, chair or
other personal belongings to have while staying in the facility.

There needs to be sufficient individual closet space so that resident clothing is kept separate from
a roommate’s. Closets must be structured so the resident can get to and reach their hanging
clothing whenever they choose. Out-of-season items may be stored in alternate locations outside
the resident’s room.

Adequate lighting design has these features:

e Lighting with minimum glare in areas frequented by residents. Elimination of high levels
of glare produced by shiny flooring and from unshielded window openings;

e Even light levels in common areas and hallways, avoiding patches of low light caused by
too much space between light fixtures, within limits of building design constraints;

e Use of daylight as much as possible;

e Extra lighting, such as table and floor lamps to provide suffi¢icnt light to assist residents
with tasks such as reading;

e Lighting for residents who need to find their way frombed to bathroom at night (for
example, red colored night lights preserve nightsision); and

¢ Dimming switches in resident rooms (where possible and when desired by the resident)
so that staff can tend to a resident at night with limited disturbances to them or a
roommate. If dimming is not feasible, anothér option may be for staff to use
flashlights/pen lights when they provide night care.

While facilities certified after October 1, 4990, are required to maintain an air temperature range
of 71-81°F, there may be brief periods of time'where that temperature falls outside of that range
only during rare, brief periods of unseasonable weather. This interpretation would apply in cases
where it does not adversely affecttesident health and safety, and facility staff took appropriate
steps to ensure resident comforts,This would enable facilities in areas of the country with
relatively cold or hot climates te avoid the expense of installing equipment that would only be
needed infrequently.

PROCEDURES §483.10(i)

Verity the air temperature above floor level in resident rooms, dining areas, and common areas.
If the temperature is out of the 71-81° F range, then ask staff what actions they take when
residents complain of heat or cold, such as, providing extra fluids during heat waves and extra
blankets and sweaters in cold.

During interviews, ask residents and families whether they think the facility is as homelike as
possible, and whether they have been encouraged to bring in personal property items (within
space constraints).

Observe bedrooms of sampled residents for personalization. Does the room tell the survey team
anything about the resident’s everyday life and interests? Observe for personal items such as
family photographs, books and magazines, etc. that belong to the residents. For residents who
have no relatives or friends, or few assets, has facility staff assisted these residents to make their



rooms homelike, if they so desire? If potential issues are discovered, ask staff about their efforts
to provide a homelike environment. Determine if the resident’s preferences are honored or is the
facility’s goal of having a sanitary, safe, and uncluttered environment preventing the resident
from having an individualized area?

Observe and question sampled residents throughout the survey and note if they are having
difficulty reading or doing tasks due to insufficient lighting, or if they are wearing sunglasses or
visors indoors due to glare, if they have difficulty seeing food on their plate, experiencing
squinting or shading their eyes from glare or other signs that lighting does not meet their needs.

PROBES §483.10(i)

Does the resident have any concerns with lighting, noise, temperature, or anything else
that may affect their comfort?

Are resident care areas and equipment kept clean and in good repair?

Does the resident’s room appear cluttered and disorderly, with aJack of storage for
clothing, belongings or personal care equipment?

Are areas of the facility used by residents designed or organized to efisure the resident
can receive care and services safely, without risk of falling or injury, while maximizing
resident independence?

Do window treatments, bed linens, towels, privacy curtains, etc., appear clean and in
good condition?

How does facility staff ensure resident personal property is kept safe from loss or theft?

POTENTIAL TAGS FOR ADDITIONAL(CONSIDERATION
Examples of some of the related requiremeénts that may be considered when non-compliance has
been identified include, but are not limited to, the following:

F585

For concerns regarding the r€sident’s right to have personal possessions, including
furnishings, see §483.10(e)(2), E557;

For concerns related to misappropriation of resident property, see §483.12, F602,
Misappropriation of Resident Property;

For issues of Safety ofithe environment, presence of hazards and hazardous practices, see
§483.25(d), F689; A¢cidents;

For kitchen sanitation, see §483.60(i), , Food Safety Requirements;

For facility-wide sanitary practices affecting the quality of care, see §483.80, F880,
Infection Control.

For issues of fire danger, see guidance provided for §483.90(a) which states, “For
additional guidance on life safety from fire and the survey procedures for these regulatory
requirements, reference Appendix I in the SOM. Concerns regarding the above regulatory
provisions would be addressed through the Life Safety Code survey (K-Tags).”; or

For issues of cleanliness of areas of the facility used by staff only (such as the break
room, medication room, laundry, kitchen, etc.) or the public only (such as the parking
lot), see §483.90(h), F921, Other Environmental Conditions.

(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)



§483.10(j) Grievances.

§483.10(j)(1) The resident has the right to voice grievances to the facility or other agency or
entity that hears grievances without discrimination or reprisal and without fear of
discrimination or reprisal. Such grievances include those with respect to care and
treatment which has been furnished as well as that which has not been furnished, the
behavior of staff and of other residents, and other concerns regarding their LTC facility
stay.

§483.10(j)(2) The resident has the right to and the facility must make prompt efforts by the
facility to resolve grievances the resident may have, in accordance with this paragraph.

§483.10(j)(3) The facility must make information on how to file a grievance or complaint
available to the resident.

§483.10(j)(4) The facility must establish a grievance policy to ensure the prompt resolution
of all grievances regarding the residents’ rights contained in this paragraph. Upon request,
the provider must give a copy of the grievance policy to theresident. The grievance policy
must include:

(i) Notifying resident individually or through postings in prominent locations
throughout the facility of the right to file grievances orally (meaning spoken) or in
writing; the right to file grievances anonymously; the contact information of the
grievance official with whom a grievance.€an be filed, that is, his or her name,
business address (mailing and email) and business phone number; a reasonable
expected time frame for completing thereview of the grievance; the right to obtain a
written decision regarding his or her,grievance; and the contact information of
independent entities with whom grievances may be filed, that is, the pertinent State
agency, Quality Improvement Organization, State Survey Agency and State Long-
Term Care Ombudsman program or protection and advocacy system;

(ii) Identifying a Grieyanee Official who is responsible for overseeing the grievance
process, receiving and tracking grievances through to their conclusions; leading any
necessary investigations by the facility; maintaining the confidentiality of all
information associated with grievances, for example, the identity of the resident for
those grievances submitted anonymously, issuing written grievance decisions to the
resident; and coordinating with state and federal agencies as necessary in light of
specific allegations;

(iii) As necessary, taking immediate action to prevent further potential violations of any
resident right while the alleged violation is being investigated;

(iv) Consistent with §483.12(c)(1), immediately reporting all alleged violations involving
neglect, abuse, including injuries of unknown source, and/or misappropriation of
resident property, by anyone furnishing services on behalf of the provider, to the
administrator of the provider; and as required by State law;

(v) Ensuring that all written grievance decisions include the date the grievance was
received, a summary statement of the resident’s grievance, the steps taken to
investigate the grievance, a summary of the pertinent findings or conclusions
regarding the resident’s concerns(s), a statement as to whether the grievance was



confirmed or not confirmed, any corrective action taken or to be taken by the
facility as a result of the grievance, and the date the written decision was issued;

(vi) Taking appropriate corrective action in accordance with State law if the alleged
violation of the residents’ rights is confirmed by the facility or if an outside entity
having jurisdiction, such as the State Survey Agency, Quality Improvement
Organization, or local law enforcement agency confirms a violation for any of these
residents’ rights within its area of responsibility; and

(vii) Maintaining evidence demonstrating the result of all grievances for a period of no
less than 3 years from the issuance of the grievance decision.

INTENT §483.10(j)

To support each resident’s right to voice grievances (such as those about treatment, care,
management of funds, lost clothing, or violation of rights) and to ensure that a policy is in place
to process grievances. Facility staff are responsible for making prompt efforts to resolve a
grievance and to keep the resident appropriately apprised of progress toward resolution.

DEFINITIONS §483.10(j)
“Prompt efforts to resolve” include facility acknowledgment 0t aicomiplaint/grievance and
actively working toward resolution of that complaint/grievance.

PROCEDURES §483.10(j)
If a resident’s response indicates problems in voicing grievances and getting grievances resolved,
determine how facility staff deal with and make prompt efforts to resolve resident complaints
and grievances.
e With permission from the resident council president or officer, review resident council
minutes.
o Interview staff about how grievances are handled.
o How does facility staff protectresidents from discrimination or reprisal when a grievance
is voiced?
o How does facility staffiensure the right of the residents to file a grievance anonymously is
supported?
o Interview staff about communication with resident regarding progress toward resolution
of complaint/gtiévance.
o Review facility grievance policy to see if compliant with necessary requirements as listed
above.
e Determine how information on how to file a grievance is made available to the resident.
e Review grievance decisions to determine if required information was provided to
residents and facility documentation was maintained for at least 3 years.

POTENTIAL TAGS FOR ADDITIONAL INVESTIGATION

If the facility failed to allow a resident to exercise his or her right to file a grievance, including
the right to file an anonymous grievance, without interference, coercion, discrimination, or
reprisal from the facility, see guidance at §483.10(b)(1), F550, Resident Rights and Dignity.



If facility staff failed to report all alleged violations involving neglect, abuse, including injuries
of unknown source, and/or misappropriation of resident property, see guidance at §483.12(c)(1),
(4), F609, Reporting of Alleged Violations.

KEY ELEMENTS OF NONCOMPLIANCE §483.10(j)
To cite deficient practice at F585, the surveyor’s investigation will generally show that the
facility failed to do one or more of the following:
e Support the resident’s right to voice any grievance without discrimination, reprisal, or the
fear of discrimination or reprisal; or
e Make prompt efforts to resolve the resident’s grievance; or
e Make information on how to file a grievance or complaint available to the resident; or
e Establish a grievance policy that includes:
o Notifying the resident individually or with prominent postings throughout the facility
about:
= The right to file a grievance in writing or orally;
= The right to file a grievance anonymously;
= The reasonable timeframe the resident can expect a completed review of the
grievance;
= The right to obtain the review in writing;
» The required contact information of the grievance official;
= The contact information of independent entitie§ with whom grievances may also
be filed; or
o Identify the grievance official; or
o Prevent any further potential violation ef any resident right during the grievance
review, if necessary; or
o Immediately report certain violations as required by State law to the Administrator;
or
o Ensure written grievance decisions meets documentation requirements; or
o Take appropriaté,cortective action in accordance with State law if the grievance is
confirmed by thefagility or an outside entity having jurisdiction; or
o Maintain gvidenee of the result of all grievances for no less than 3 years from the date
the grievance deeision was issued.

F586
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§483.10(k) Contact with External Entities.

A facility must not prohibit or in any way discourage a resident from communicating with
federal, state, or local officials, including, but not limited to, federal and state surveyors,
other federal or state health department employees, including representatives of the Office
of the State Long-Term Care Ombudsman and any representative of the agency
responsible for the protection and advocacy system for individuals with mental disorder
(established under the Protection and Advocacy for Mentally Ill Individuals Act of 2000 (42
U.S.C. 10801 et seq.), regarding any matter, whether or not subject to arbitration or any
other type of judicial or regulatory action.



INTENT §483.10(k)
Facility staff must ensure that residents are able to communicate freely with representatives of
these entities for whatever matter.

If concerns are identified regarding being provided contact information for representatives of
these entities, see guidance at 42 CFR §483.10(j)(4)(1), F585, Grievances.

F600
(Rev. 211; Issued: 02-03-23; Effective: 10-21-22; Implementation: 10-24-22)

§483.12 Freedom from Abuse, Neglect, and Exploitation

The resident has the right to be free from abuse, neglect, misappropriation of resident
property, and exploitation as defined in this subpart. This includes but is not limited to
freedom from corporal punishment, involuntary seclusion and anysphysical or chemical
restraint not required to treat the resident’s medical symptoms:

§483.12(a) The facility must—

§483.12(a)(1) Not use verbal, mental, sexual, or physical abuse, corporal punishment, or
involuntary seclusion;

INTENT §483.12(a)(1)

Each resident has the right to be free from abuse, neglect and corporal punishment of any type
by anyone.

NOTE: Refer to tag F602 for misappropriation of resident property and exploitation, and F603
for cases of involuntary seclusion,

DEFINITIONS §483.12(a)(1)

“Abuse,” is defined at, §483.5 as “‘the willful infliction of injury, unreasonable confinement,
intimidation, or punishmentywith resulting physical harm, pain or mental anguish. Abuse also
includes the deprivation by an individual, including a caretaker, of goods or services that are
necessary to attain or maintain physical, mental, and psychosocial well-being. Instances of
abuse of all residents, irrespective of any mental or physical condition, cause physical harm,
pain or mental anguish. It includes verbal abuse, sexual abuse, physical abuse, and mental
abuse including abuse facilitated or enabled through the use of technology.”

“Neglect,” as defined at §483.5, means “the failure of the facility, its employees or service
providers to provide goods and services to a resident that are necessary to avoid physical harm,
pain, mental anguish or emotional distress.”

“Sexual abuse,” is defined at §483.5 as “non-consensual sexual contact of any type with a
resident.”



“Willful,” as defined at §483.5 in the definition of “abuse,” and “means the individual must
have acted deliberately, not that the individual must have intended to inflict injury or harm.”

GUIDANCE §483.12(a)(1)

NOTE: For purposes of this guidance, “staff” includes employees, the medical director,
consultants, contractors, and volunteers. Staff would also include caregivers who provide care
and services to residents on behalf of the facility, students in the facility’s nurse aide training
program, and students from affiliated academic institutions, including therapy, social, and
activity programs.

ABUSE

Sections §§1819(c)(1)(A)(i1) and 1919(c)(1)(A)(ii) of the Social Security Act provide that
each resident has the right to be free from, among other things, physical or mental abuse and
corporal punishment. The facility must provide a safe resident environment and protect
residents from abuse.

Staff to Resident Abuse of Any Type

Nursing homes have diverse populations including, among othersyresidents with dementia,
mental disorders, intellectual disabilities, ethnic/cultural’differences, speech/language
challenges, and generational differences. When a nursing home accepts a resident for
admission, the facility assumes the responsibility of ensuring the safety and well-being of the
resident. It is the facility’s responsibility to ensure.that all staff are trained and are
knowledgeable in how to react and respond approptiately to resident behavior. All staff are
expected to be in control of their own behavior, are«to behave professionally, and should
appropriately understand how to work with the nursing home population. A facility cannot
disown the acts of staff, since the facility relies on them to meet the Medicare and Medicaid
requirements for participation by providing care in a safe environment. CMS does not
consider striking a combative resident an"appropriate response in any situation. It is also not
acceptable for an employee to,claim his/her action was “reflexive” or a “knee-jerk reaction”
and was not intended to cause harm. Retaliation by staff is abuse, regardless of whether harm
was intended, and must be cited:

NOTE: It should not'be assumed that every accident or disagreement that occurs between
an employee and a resident should be considered to be abuse. Accidents that may not be
considered to be abuse include instances such as a staff member tripping and falling onto a
resident; or a staff member quickly turning around or backing into a resident that they did
not know was there.

Resident to Resident Abuse of Any Type

A resident to resident altercation should be reviewed as a potential situation of abuse. The
surveyor should not assume that every resident to resident altercation results in abuse. For
example, infrequent arguments or disagreements that occur during the course of normal
social interactions (e.g., dinner table discussions) would not constitute abuse. The surveyor
must determine whether the incident would meet the definition of abuse.



Also, when investigating an allegation of abuse between residents, the surveyor should not
automatically assume that abuse did not occur, especially in cases where either or both
residents have a cognitive impairment or mental disorder. Having a mental disorder or
cognitive impairment does not automatically preclude a resident from engaging in
deliberate or non-accidental actions. In determining whether F600-Free from Abuse and
Neglect should be cited in these situations, it is important to remember that abuse includes
the term “willful”. The word “willful” means that the individual’s action was deliberate
(not inadvertent or accidental), regardless of whether the individual intended to inflict
injury or harm. An example of a deliberate (“willful”’) action would be a cognitively
impaired resident who strikes out at a resident within his/her reach, as opposed to a resident
with a neurological disease who has involuntary movements (e.g., muscle spasms,
twitching, jerking, writhing movements) and his/her body movements impact a resident
who is nearby. If it is determined that the action was not willful (a deliberate action), the
surveyor must investigate whether the facility is in compliance with the tequirement to
maintain an environment as free of accident hazards as possible and that each resident
receives adequate supervision (See F689).

The facility may provide evidence that it completed a resident’assessment and provided care
planning interventions to address a resident’s distressed®behaviors/such as physical, sexual or
verbal aggression. However, based on the presence ofiresident to resident altercations, if the
facility did not evaluate the effectiveness of the interventions and staff did not provide
immediate interventions to assure the safety of residents, then the facility did not provide
sufficient protection to prevent resident to resident@buse. For example, redirection alone is
not a sufficiently protective response to a resident'who will not be deterred from targeting
other residents for abuse once he/she has been redirected.

Staff should monitor for any behaviors that may provoke a reaction by residents or others,
which include, but are not limited to;

o Verbally aggressive behavior, such as screaming, cursing, bossing
around/demandingginsulting to race or ethnic group, intimidating;

o Physically aggressive behavior, such as hitting, kicking, grabbing,
scratching, pushing/shoving, biting, spitting, threatening gestures, throwing
objects;

o Sexually aggressive behavior such as saying sexual things,
inappropriate touching/grabbing;

o Taking, touching, or rummaging through other’s property; and

e Wandering into other’s rooms/space.

Also, resident to resident abuse could involve a resident who has had no prior history of
aggressive behaviors, since a resident’s behavior could quickly escalate into an instance
of abuse. For example, a resident pushes away or strikes another resident who is
rummaging through his/her possessions.

Visitor to Resident Abuse of Any Type
Allegations of abuse have been reported between spouses, or residents and their parents or
children, in addition to visitors who are not members of a resident’s immediate family. The



surveyor may obtain information from the resident’s social history, to the extent possible that
identifies concerns or issues regarding relationships between the resident and relatives,
friends, and/or visitors. The surveyor should interview the social worker and review the
resident’s assessment and care plan to determine whether the facility identified and provided
interventions on how to address the concerns. (Also see F745-Medically Related Social
Services).

In addition, the survey team must review whether the facility has developed and implemented
policies and procedures related to visitor access. This would include safety restrictions, such
as denying access or providing limited and supervised access to a visitor who has been found
to be abusing, exploiting, or coercing a resident or who is suspected of abusing, exploiting, or
coercing a resident until an investigation into the allegation has been completed. Any such
restriction should be discussed with the resident or resident representative first. Also, the
resident maintains the right to deny visitation according to his/her preferences. See guidance at
F563- Visitation Rights and F564- Resident Right to Visitors.

TYPES OF ABUSE
Identified facility characteristics' that could increase the risk for abuse include, but are not
limited to:

e Unsympathetic or negative attitudes toward residents;
Chronic staffing problems;
Lack of administrative oversight, staff busneut, and stressful working conditions;
Poor or inadequate preparation or trainingforcare giving responsibilities;
Deficiencies of the physical environmentyand
Facility policies operate in the inteérests.of the institution rather than the residents.

In addition, the risk for abuse mayncrease when a resident exhibits a behavior(s) that
may provoke a reaction by staff,esidents, or others, such as’:

e Verbally aggressive,b€hayior, such as screaming, cursing, bossing
around/demanding; insulting to race or ethnic group, intimidating;

e Physically aggressive behavior, such as hitting, kicking, grabbing,
scratching, pushing/shoving, biting, spitting, threatening gestures, throwing
objects;

e Sexually aggressive behavior such as saying sexual things,
inappropriate touching/grabbing;

e Taking, touching, or rummaging through other’s property;

e Wandering into other’s rooms/space; and

e Resistive to care and services.

Some situations of abuse do not result in an observable physical injury or the psychosocial
effects of abuse may not be immediately apparent. In addition, the alleged victim may not
report abuse due to shame, fear, or retaliation. Other residents may not be able to speak due to
a medical condition and/or cognitive impairment (e.g., stroke, coma, Alzheimer's disease),
cannot recall what has occurred, or may not express outward signs of physical harm, pain, or
mental anguish. Neither physical marks on the body nor the ability to respond and/or verbalize
is needed to conclude that abuse has occurred.



Abuse may result in psychological, behavioral, or psychosocial outcomes including, but
not limited to, the following:
e Fear of a person or place, of being left alone, of being in the dark, and/or disturbed sleep
and nightmares;
e Extreme changes in behavior, including aggressive or disruptive behavior toward a
specific person; and
e Running away, withdrawal, isolating self, feelings of guilt and shame, depression,
crying, talk of suicide or attempts.

The guidance below identifies some characteristics of specific types of abuse.

Physical Abuse
Physical abuse includes, but is not limited to, hitting, slapping, punchinggbiting, and kicking.

Corporal punishment, which is physical punishment, is used as a m€ans to correct or control
behavior. Corporal punishment includes, but is not limited to, pinching, spanking, slapping
of hands, flicking, or hitting with an object.

Possible indicators of physical abuse include an injury that is suspicious because the source
of the injury is not observed, the extent or location of theunjury is unusual, or because of the
number of injuries either at a single point in time.omover time.

Examples of injuries that could indicate abuge include, but are not limited to:

e Injuries that are non-accidental orumexplained;

e Fractures, sprains or dislocations;

e Burns, blisters, or scalds on the /hands or torso;

e Bite marks, scratches, skin tears,and lacerations with or without bleeding,
including those that ar¢ inlocations that would unlikely result from an accident;

e Bruises, including thoseyfound in unusual locations such as the head, neck, lateral
locations on the,arms;,or posterior torso and trunk, or bruises in shapes (e.g., finger
imprints); and

e Facial injuries, including but not limited to, broken or missing teeth, facial fractures,
black eye(s), bruising, bleeding or swelling of the mouth or cheeks.

Deprivation of Goods and Services by Staff

Abuse also includes the deprivation by staff of goods or services that are necessary to attain
or maintain physical, mental, and psychosocial well-being. In these cases, staff has the
knowledge and ability to provide care and services, but choose not to do it, or acknowledge
the request for assistance from a resident(s), which result in care deficits to a resident(s).

Mental and Verbal Abuse

Mental abuse is the use of verbal or nonverbal conduct which causes or has the potential
to cause the resident to experience humiliation, intimidation, fear, shame, agitation, or
degradation.



Verbal abuse may be considered to be a type of mental abuse. Verbal abuse includes the
use of oral, written, or gestured communication, or sounds, to residents within hearing
distance, regardless of age, ability to comprehend, or disability.

Examples of mental and verbal abuse include, but are not limited to:
e Harassing a resident;
e Mocking, insulting, ridiculing;
e Yelling or hovering over a resident, with the intent to intimidate;
e Threatening residents, including but limited to, depriving a resident of care or
withholding a resident from contact with family and friends; and
e Isolating a resident from social interaction or activities.

NOTE: Although a finding of mental abuse indicates that a facility is not promoting an
environment that enhances a resident’s dignity, surveyors must cite a finding of mental abuse
at F600 at the appropriate severity level with consideration of the psyehosocial outcome to
residents.

Mental abuse includes abuse that is facilitated or enabled through the‘use of technology, such
as smartphones and other personal electronic devices. This would‘include keeping and/or
distributing demeaning or humiliating photographs and recordings through social media or
multimedia messaging. If a photograph or recording of a'resident, or the manner that it is used,
demeans or humiliates a resident(s), regardless of Whether the resident provided consent and
regardless of the resident’s cognitive status, the sufveyor must consider non-compliance
related to abuse at this tag. This would include, but'is not limited to, photographs and
recordings of residents that contain nudityysexual and intimate relations, bathing, showering,
using the bathroom, providing perineal‘¢are such as after an incontinence episode, agitating a
resident to solicit a response, derogatory statements directed to the resident, showing a body
part such as breasts or buttocks without the resident’s face, labeling resident’s pictures and/or
providing comments in a demeaning manner, directing a resident to use inappropriate
language, and showing the'fesident in a compromised position. Depending on what was
photographed or recerded, physical and/or sexual abuse may also be identified.

Sexual Abuse
“Sexual abuse” is non-consensual sexual contact of any type with a resident, as defined at
42 CFR §483.5. Sexual abuse includes, but is not limited to:
e Unwanted intimate touching of any kind especially of breasts or perineal area;
e All types of sexual assault or battery, such as rape, sodomy, and coerced nudity;
e Forced observation of masturbation and/or pornography; and
e Taking sexually explicit photographs and/or audio/video recordings of a resident(s) and
maintaining and/or distributing them (e.g. posting on social media). This would include,
but is not limited to, nudity, fondling, and/or intercourse involving a resident.

Generally, sexual contact is nonconsensual if the resident either:
e Appears to want the contact to occur, but lacks the cognitive ability to consent; or
e Does not want the contact to occur.



Other examples of nonconsensual sexual contact may include, but are not limited to,
situations where a resident is sedated, is temporarily unconscious, or is in a coma.

Any investigation of an allegation of resident sexual abuse must start with a determination of
whether the sexual activity was consensual on the part of the resident. A resident’s apparent
consent to engage in sexual activity is not valid if it is obtained from a resident lacking the
capacity to consent, or consent is obtained through intimidation, coercion or fear, whether it is
expressed by the resident or suspected by staff. Any forced, coerced or extorted sexual
activity with a resident, regardless of the existence of a pre-existing or current sexual
relationship, is considered to be sexual abuse. A facility is required to conduct an
investigation and protect a resident from non-consensual sexual relations anytime the facility
has reason to suspect that the resident does not wish to engage in sexual activity or may not
have the capacity to consent.

Non-Sexual Physical Contact with Residents

Nothing in this guidance is intended to limit a resident’s ability to reeeivenon-sexual contact,
such as holding a resident’s hand. It is not the intent of this guidanee for facilities to foster "no
contact of any type" policies/procedures/practices between staff and t€sidents or residents and
others, assuming such contact is consistent with the resident’s preferences. It should also not be
assumed that all physical contact involving a resident would Constitute sexual abuse.

Capacity and Consent

Residents have the right to engage in consensual sexual activity. However, anytime the
facility has reason to suspect that a resident may net‘have the capacity to consent to sexual
activity, the facility must take steps to ensureythat the resident is protected from abuse. These
steps should include evaluating whether the tesident has the capacity to consent to sexual
activity.

NOTE: For information related to determining consent, refer to “Assessment of Older
Adults with Diminished Capacity:*"A Handbook for Psychologists - © American Bar
Association Commission on Law and Aging — American Psychological Association, located
at http://www.apa.org/pi/aging/programs/assessment/capacity-psychologist-handbook.pdf
This resource includes‘a discussion on determining issues related to determining

consent including:

The legal standards and criteria for sexual consent vary across states (Lyden, 2007;
Stavis et al., 1999). The most widely accepted criteria, which are consistent with those
applied to consent to treatment, are: (1) knowledge of relevant information, including
risks and benefits; (2) understanding or rational reasoning that reveals a decision that is
consistent with the individual’s values (competence); and (3) voluntariness (a stated
choice without coercion) (Grisso, 2003; Kennedy, 1999; Stavis, 1991; Stavis et al.,
1999; Sundram et al., 1993).

When investigating an allegation of sexual abuse, the facility must conduct a thorough
investigation to determine the facts specific to the case investigated, including whether the
resident had the capacity to consent and whether the resident actually consented to the


http://www.apa.org/pi/aging/programs/assessment/capacity-psychologist-handbook.pdf

sexual activity. A resident’s voluntary engagement in sexual activity may appear to mean
consent to the activity; in these instances, if the facility has reason to suspect that the
resident may not have the capacity to consent, the facility must protect the resident from
potential sexual abuse while the investigation is in progress [See §483.12(c)(3)].

Determinations of capacity to consent depend on the context of the issue and one
determination does not necessarily apply to all decisions made by the resident. For example,
the resident may not have the capacity to make decisions regarding medical treatment, but
may have the capacity to make decisions on daily activities (e.g., when to wake up in the
morning, what activities to engage in). Determinations of capacity in this context are complex
and cannot necessarily be based on a resident’s diagnosis alone. Capacity on its most basic
level means that a resident has the ability to understand potential consequences and choose a
course of action for a given situation. Decisions of capacity to consent to sexual activity must
balance considerations of safety and resident autonomy, and capacity determinations must be
consistent with State law, if applicable. The facility’s policies, procedures.and protocols,
should identify when, how, and by whom determinations of capacitysto consent to a sexual
contact will be made and where this documentation will be recorded. See also 42 CFR
§483.10(f) [F561] for concerns related to the resident’s right t6 self-de€termination through
support of resident choice, and 42 CFR §483.10(b)(3)-(7) [F551] for concerns related to the
exercise of the resident’s rights by the resident representative;

NOTE: CMS is not requiring facilities to adopt a.specific approach in determining a
resident’s capacity to consent. However, the facility administration, nursing and medical
director may wish to consider establishing an ethies«€ommittee, that includes legal
consultation, in order to assist in the development and implementation of policy related to
aspects of quality of life and/or care, advance directives, intimacy and relationships.

Cognitive functioning may change due to health issues such as, but not limited to stroke,
dementia, depression/psychiatric illnesses or other impacts such as medication(s),
hearing/visual loss, and sttess. Therefore, the facility should continue to monitor and re-
evaluate a resident’s capacity torconsent over time, as needed, based on the individual
resident’s physical, mental afid psycho-social needs. See also 42 CFR §483.10(g)(14) [F580-
Notification of Changes].

Residents with Designated or Legally Appointed Representatives

A resident may have a representative that has been appointed legally under State law through,
for example, a power of attorney, guardian, limited guardian, or conservatorship. These legal
appointments vary in the degree that they empower the appointed representative to make
decisions on behalf of the resident. While a legal representative may have been empowered to
make some decisions for a resident, it does not necessarily mean that the representative is
empowered to make all decisions for the resident. The individual arrangements for legal
representation will have to be reviewed to determine the scope of authority of the
representative on behalf of the resident.

A resident may also have designated an individual to speak on his/her behalf for decisions
for care or other issues. However, it is necessary for the resident, his/her representative and



the facility to have a clear understanding of the types and scope of decision- making
authority the representative has been delegated.

Any decision-making power that is not legally granted to a representative under state law is
retained by the resident. It is the responsibility of the facility to ascertain what decisions the
representative is legally empowered to make on behalf of the resident.

More specifically, regarding consent for sexual activity, State law and the legal instruments
setting up resident representation may be silent on that topic. The facility must be aware of the
representative’s scope of authority regarding resident decision-making.

When a resident with capacity to consent to sexual activity and his/her representative disagree
about the resident engaging in sexual activity, the facility must honor the resident’s wishes
irrespective of that disagreement if the representative’s legal authority does not address that
type of decision-making for sexual activity. If the resident representative’s legal authority
addresses decision-making for sexual activity, then the facility mustshonor the resident
representative’s decision consistent with 42 CFR §483.10(b).

NOTE: See F551 at 42 CFR §483.10(b)(6)- If the facility*has reason to believe that a
resident representative is making decisions or taking actions that are not in the best interests
of a resident, the facility shall report such concerns in the manner required under State law.

Indicators of Potential Sexual Abuse
In addition to reports from residents and others'thatssexual abuse occurred, possible physical
indicators of sexual abuse that would requirejinvestigation by the facility and survey team
include, but are not limited to:

e Bruises around the breasts, gefital area, or inner thighs;

e Unexplained sexually trangmitted disease or genital infections;

e Unexplained vaginal,oranal bleeding; and/or

e Torn, stained, or bloedy, underclothing.

Literature indicates that the most prevalent psychosocial outcomes of abuse are depression,

anxiety, and posttraumiatic disorder *. Other possible outcomes of sexual abuse*,®> may include

SUDDEN OR UNEXPLAINED CHANGES in the following behaviors and/or activities such
as fear or avoidance of a person or place, of being left alone, of the dark, nightmares, and/or
disturbed sleep.

Allegations of Sexual Abuse

There are additional considerations when investigating allegations of sexual abuse involving:
e Sexual abuse by a staff member;
e Resident to resident sexual abuse; and
e Sexual abuse by a spouse or visitor.

For any alleged violation of sexual abuse, the facility must:
e Immediately implement safeguards to prevent further potential abuse;
e Immediately report the allegation to appropriate authorities;



e Conduct a thorough investigation of the allegation; and
e Thoroughly document and report the result of the investigation of the allegation.

See Tags F609 [See §§ 483.12(b)(5), 483.12(c)(1) and (c)(4)], and F610 [See §§ 483.12(c)(2),
(©)(3), and (c)(4)].

Allegations of Staff to Resident Sexual Abuse

Nursing home staff are entrusted with the responsibility to protect and care for the residents of
that facility. Nursing home staff are expected to recognize that engaging in a sexual
relationship with a resident, even an apparently willingly engaged and consensual relationship,
is not consistent with the staff member’s role as a caregiver and will be considered an abuse of
power. Also, for some health care professionals, it is prohibited by licensure or certification
requirements for professionals to have a relationship with a resident (or patient).

NOTE: Refer to applicable State professional licensure/certification requitements and/or
scope of practice.

Any sexual relationship between a staff member and a resident with or without diminished
capacity may constitute sexual abuse in the absence of @ sexualrelationship that existed before
the resident was admitted to the facility, such as a spouse or partner, and must be thoroughly
investigated. However, in a rare situation, it may not be ¢ensidered to be sexual abuse when a
nursing home employee has a pre-existing sexualrelationship with an individual, (i.e., spouse
or partner) who is then admitted to the nursing honte,funless there are concerns about the
relationship not being consensual.

Allegations of Resident To Resident Sexual, Abuse

Studies show that a considerable amiount of unwanted sexual contact in nursing homes may be
initiated by a resident who is sexually aggressive as a result of disease processes such as brain
injuries or dementia. In additien, aresident may have a pre-occupation for sexual activity, or
have had a prior history of:sexual abuse. The resident who is sexually aggressive may target a
resident who is unable to protect him/herself, and may involve various types of sexual
aggression such as fondling both over and under clothing, masturbation in the presence of
another resident and 1s‘unwanted by that other resident, forcing oral sex, or sexual intercourse.

If there is an allegation that a resident did not wish to engage in sexual activity with another
resident or may not have the capacity to consent, the facility must respond to it as an alleged
violation of sexual abuse.

Allegations of Visitor to Resident Sexual Abuse

In certain situations, sexual activity between a resident and a visitor (e.g., spouse, partner) may
not be considered to be abuse, if there was a pre-existing sexual relationship, the resident has
the capacity and ability to consent, and the resident wishes to continue with the sexual
relationship. Regardless, the nursing home must ensure that a visitor(s) is not subjecting any
resident(s) to sexual abuse. In addition, the nursing home staff must immediately act on any
allegation or suspicion that a visitor is engaging in improper sexual activity with a resident (See
F609 and F610).



Response to Alleged Violations of Sexual Abuse

If an allegation of sexual abuse has been reported, the facility must immediately protect the
alleged victim(s) involved, report the alleged violations to the Administrator and
appropriate State and local authorities, and begin an investigation of the allegation. See 42
CFR §483.12 (¢)(1)-(4), F609-Reporting of Alleged Violations and F610-Response to
Alleged Violations. As the facility conducts its investigation, the facility must not tamper
with evidence. Tampering with evidence would impede completion of a thorough
investigation by the facility and other investigating authorities. Examples of tampering
include, but are not limited to: washing linens or clothing, destroying documentation,
bathing or cleaning the resident until the resident has been examined (including a rape kit,
if appropriate), or otherwise impeding a law enforcement investigation. If the surveyor
identifies that the facility has tampered with evidence, the surveyor should investigate
whether the facility is in compliance with F607 and F610.

Determination of Findings and Potential to Foresee Abuse

It has been reported that some facilities have identified that they are in compliance with F600-
Free from Abuse and Neglect because that they could not foresee'thatabuse would occur and
they have “done everything to prevent abuse,” such as gonducted screening of potential
employees, assessed residents for behavioral symptoms, monitored visitors, provided training
on abuse prevention, suspended or terminated employment of the perpetrator, developed and
implemented policies and procedures to prohibit abuse, and met reporting requirements.
However, this interpretation would not be consistent with the regulation, which states that “the
resident has the right to be free from verbal, gexualyphysical, and mental abuse...” Therefore,
if the survey team has investigated and collected €vidence that abuse has occurred, it is
appropriate for the survey team to cite the cugrent or past noncompliance at F600-Free from
Abuse and Neglect.

Determination of Past Non-Compliance

Past noncompliance occursswhen honcompliance has occurred in the past, but the facility
corrects the deficiency and. is insubstantial compliance at the time of the current survey. Prior
to citing a deficiency as'past-noncompliance, surveyors should investigate each instance
thoroughly to determing€ if the facility took all the appropriate actions to correct the
noncompliance, and determine the date on which the facility had returned to substantial
compliance.

More specifically, a deficiency citation at past noncompliance meets the following three
criteria:

1. The facility was not in compliance with the specific regulatory requirement(s) at the
time the situation occurred;

2. The noncompliance occurred after the exit date of the last standard (recertification)
survey and before the survey (standard, complaint, or revisit) currently being
conducted, and



3. There is sufficient evidence that the facility corrected the noncompliance and is in
substantial compliance at the time of the current survey for the specific regulatory
requirement(s), as referenced by the specific F-tag or K-tag.

The surveyors must document the facility’s corrective actions in the CMS-2567; the
facility is not required to submit a plan of correction. Refer to SOM Section 7510.1
and 7510.2 for additional guidance and information on findings of past
noncompliance.

NOTE: When a facility has identified abuse, the facility must take all appropriate steps to
remediate the noncompliance and protect residents from additional abuse immediately.
Facilities that take immediate action to correct any issues can reduce the risk of further harm
continuing or occurring to other residents, thereby potentially preventing the scope and
severity of the deficiency from increasing. Failure to take steps could result in findings of
current noncompliance and increased enforcement action, including, but ate not limited to,
the following:
e Taking steps to prevent further potential abuse [See F600, 483.12(a) and F610- §
483.12(c)(3)];
e Reporting the alleged violation and investigationfwithin'zequired timeframes [See
F609- § 483.12(c)(1) and (¢)(4)];
e Conducting a thorough investigation of the allegedwiolation [See F610 — §
483.12(c)(2)];
e Taking appropriate corrective action [See E610 —§ 483.12(¢c)(4)]; and
e The facility must revise the resident’s(careglan if the resident’s medical, nursing,
physical, mental, or psychosocial néeds‘er'preferences change as a result of an incident of
abuse [See Tag F656- §483.21(b)):

NEGLECT

NOTE: For purposes of this guidance, “staff” includes employees, the medical director,
consultants, contractors, velunteers. Staff would also include caregivers who provide care and
services to residents,on behalf of the facility, students in the facility’s nurse aide training
program, and students ffom affiliated academic institutions, including therapy, social, and
activity programs.

The Link between Noncompliance at Resident’s Rights/Quality of Care/Quality of
Life and Neglect of Goods and Services

Neglect at F600 should not automatically be cited in addition to the Resident’s Rights/Quality
of Care/Quality of Life tags. While the latter citations identify potential or actual negative
outcomes in the areas of resident’s rights, quality of care, and quality of life, neglect identifies
the facility’s failure to provide the required structures and processes in order to meet the needs
of one or more residents. This may include, but is not necessarily limited to, the facility’s
failure to provide necessary staff, supplies, services, policies, training, or staff supervision and
oversight to meet the resident’s needs.



Noncompliance at tags such as F686 and F689, do not automatically indicate noncompliance
at F600 for neglect. For example, a survey team identifies that a facility had failed to perform
a skin assessment for a resident, resulting in failure to implement interventions to prevent the
development of an avoidable Stage 2 pressure ulcer for a resident. Upon further investigation,
the survey team finds that the facility identified the pressure ulcer and treated it with no
further worsening. While the survey team would identify noncompliance at F686, the facility
would not generally be cited at F600 as well. Another example is when a resident requires
supervision when ambulating and a staff member fails to provide assistance to the resident,
resulting in a fall. In this scenario, the survey team would identify noncompliance at F689;
however, the facility would not be cited at F600 for neglect. In both of these examples, a
citation for neglect would require additional evidence that identifies that the facility knew, or
should have known, to provide the staff, supplies, services, policies, training, or staff
supervision and oversight to meet the resident’s needs, but continued to fail to take action
necessary to avoid the potential for harm, or actual harm to the resident.

Identifying Neglect

“Neglect,” is defined at §483.5 as “the failure of the facility, its employees or service
providers to provide goods and services to a resident that are fiecessary to avoid physical
harm, pain, mental anguish or emotional distress.” Negléct oceurs;when the facility is
aware of, or should have been aware of, goods or services that a resident(s) requires but the
facility fails to provide them to the resident(s), that has tesulted in or may result in physical
harm, pain, mental anguish, or emotional distress..Neglect includes cases where the
facility’s indifference or disregard for resident care; comfort or safety, resulted in or could
have resulted in, physical harm, pain, mental’anguish, or emotional distress. Neglect may
be the result of a pattern of failures or may. be,the result of one or more failures involving
one resident and one staff person.

Neglect of goods or services may océur when staff are aware, or should be aware, of
residents’ care needs, based on assessment and care planning, but are unable to meet the
identified needs due to othereircumstances, such as lack of training to perform an
intervention (e.g., suctioning, transfers, use of equipment), lack of sufficient staffing to be
able to provide the serviees, lack of supplies, or staff lack of knowledge of the needs of the
resident. Examples inelude, but are not limited to:

e A nurse aide was assigned to care for several residents, who required, assistance to eat,
drink, dress, bathe, toilet, walk, and positioning in bed or chair. Due to the workload
and resident care requirements, the nurse aide is unable to respond to call lights or
complete the assignments for all of the residents that she is assigned to provide care
for. In addition, due to insufficient numbers of staff in the facility, there is no other
nurse aide available to assist her. This inability of the nurse aides in this unit to respond
to call lights and to complete resident care assignments occurs throughout the shift,
resulting in omissions in delivery of services to meet the resident’s needs. Physical
harm occurred as a result of the lack of sufficient staff to implement the care plan as
ordered and inadequate supervision to assure that care was provided as ordered and/or
as planned. In addition, staff had reported to administration their concerns about not
meeting the residents’ needs, but administration failed torespond.



e The nursing home utilizes temporary staffing agencies, but does not have processes in
place to provide orientation, or medical or care plan information for the temporary
staff regarding the individual resident’s needs on the unit to which the temporary
employee is assigned.

e The nursing home failed to respond to residents refusing to bathe/shower, based on
complaints of cold water during bathing/showering. Maintenance staff identified
equipment failures and reported them to the facility’s administrator with
recommendations to replace the water heating system. However, the administrator
did not address these failures, resulting in the diminished quality of life for residents.

Identification of Goods and Services Required by Residents
When a resident is admitted to a nursing home, the nursing home has determined that it has the
capability and capacity to provide goods and services to meet the needs of the resident by its
staff. See, for example, requirements at §483.10-Resident Rights, §483.24-Quality of Life, and
§483.25-Quality of Care. In addition, other services as needed by theaesident must be
assessed and addressed by the nursing home. This does not mean thatall services must be
directly provided by the nursing home, but the nursing home must.assist and/or make referrals
for the resident to receive necessary services. Examples of strlictutes and processes in the
facility include but are not limited to, the following:

e Structures - The nursing home’s capability and capacity to provide needed care

and services such as:

o

o

A facility’s assessment to determine what resources are necessary to care for

its residents competently;

The provision of sufficient numbers of qualified, trained staff based upon the
facility’s assessment and as needed,to' meet resident needs;

An effective orientation, trdining,'and evaluation program, which includes, but is
not limited to, nursing home resident care policies specific to resident’s identified
care needs, resident care fequirements based upon assignments and duties including
types of services and treatments required for each resident, and other interventions
necessary to meetia resident(s) needs;

Oversight and monitoring of staff performance including conducting performance
evaluations fomdirect care staff (nurse aides), and how weaknesses or training
needs are addressed;

Oversight and monitoring of contracted services or services provided

under arrangement;

Resident care policies and procedures to ensure that the facility provides care and
services in accordance with current standards of practice, that address resident’s
diagnosis, and that provide clinical and technical direction to meet the needs of
each resident admitted;

Sufficient amounts of food to meet dietary needs;

Availability of medications and supplies necessary to provide care;
Implementation of an infection control and prevention program that includes
staff procedures for care including hand hygiene, standard and transmission
based precautions, including use of PPE;

A safe and sanitary environment;

Provision of sufficient clean linens;



o Adequate and appropriate equipment and devices and other available technology,
including procedures for how to use, clean, maintain and store equipment; and

o If admitted, the provision of specialized services for residents who require
rehabilitation services, dialysis, respiratory therapy (mechanical ventilation
or oxygen therapy), IV therapy, and hospice.

e Processes so that the needs of each resident are met, based upon:

o Initial and ongoing assessments of the clinical needs of the resident including any
acute changes in condition, such as cardio/respiratory failure, choking,
hemorrhaging, poor glycemic control, onset of delirium, behavioral emergencies,
or falls resulting in head injuries or fractures;

o The provision and implementation of a resident-specific care plan including
the ongoing evaluation and revision of the care plan as necessary; and

o Ongoing monitoring and supervision of staff to assure the implementation of the
care plan as written.

The cumulative effect of different individual failures in the provision of care and services by
staff leads to an environment that promotes neglect. Neglect occuts when the facility is aware
of, or should have been aware of, goods or services that'a resident(s) requires but the facility
fails to provide them to the resident(s), resulting in, orimay résult in, physical harm, pain,
mental anguish, or emotional distress. Examples of individual failures include, but are not
limited, to the following:

e Failure to provide sufficient, qualified, competent staff, to meet resident’s needs;

e Failure to provide orientation and/or graining to staff;

e Failure to provide training on new=equipment or new procedures or medications
required for the care of a specified resident or required due to changes in acceptable
standards of practice;

e Failure to oversee the implementation of resident care policies;

e Failure to provide Sup@rvision and/or monitoring of the delivery and implementation
of care;

e Failure of staff to implement resident interventions, even when residents are assessed
and interventions are identified in the care plan;

e Failure to identify, assess, and/or contact a physician and/or prescriber for an acute
change in condition, and/or a change in condition that requires the plan of care to
be revised to meet the resident’s needs in a timely manner;

e Failure to ensure staff respond correctly to medical or psychiatric emergencies;

e Failure to implement an effective communication system across all shifts for
communicating necessary care and information between staff, practitioners, and
resident representatives;

e Failure to monitor and/or provide adequate supervision to assure that
environmental hazards are not present including but not limited to:

o Access to hot water of sufficient temperature to cause tissue injury;
o Non-functioning call system without a compensatory action;
o Improper handling/disposal of hazardous materials, chemicals and waste;
o Infestation by insects/rodents;
e Failure to provide adequate monitoring and supervision, if smoking is allowed;



e Failure to meet financial obligations for the delivery of care and the maintenance of
the facility (e.g. payment for staff, utilities, contractors);

e Failure of the Quality Assurance and Assessment committee to develop and
implement appropriation action plans to correct identified quality deficiencies;

e Failure of administration to effectively and efficiently use its resources to attain
or maintain the highest practicable physical, mental, and psychosocial well-being;
and

e Failure to provide oversight of medical services that are provided in the facility.

The failure to provide necessary care and services resulting in neglect may not only result in a
negative physical outcome, but may also impact the psychosocial well-being of the resident,
with outcomes such as mental anguish, feelings of despair, abandonment, and fear. (Refer to
Psychosocial Outcome Severity Guide)

INVESTIGATIVE SUMMARY FOR ABUSE AND
NEGLECT INVESTIGATION OF ALLEGATIONS OF
ABUSE

The process to review concerns are outlined in the Abuse Crifical Element Pathway (Form
CMS- 20059).

Summary of Procedures
Identify if there is an alleged violation of abuse, physical punishment or allegations of
an individual depriving a resident of care or serviges.

e Refer to the Neglect Critical Element {Pathway (form CMS-20130) to investigate
concerns about structures or progesses leading to a resident(s) failing to receive required
care and services.

e Refer also to the Investigative/Protocol for F607 — Policies and Procedures Related
to Allegations of Retaliation bysthe Facility Against a Covered Individual, for an
allegation of retaliation*and F609-Reporting Reasonable Suspicion of a Crime, if a
covered individual'didmot report a reasonable suspicion of a crime.

NOTE: If you receive an unreported allegation of abuse, report this immediately to the facility
administrator or person in charge.

Use observations, interviews, and record review to gather and corroborate information
related to:

e The alleged abuse, including anything that could have placed the alleged victim at
risk for abuse, who was involved, what happened, and when and where did it
happen;

e Any injuries and/or physical/psychosocial outcomes, including
whether interventions/medical treatment was required;

e Details of actions taken, including protecting the resident(s), reporting,
investigating, and corrective actions;

e Whether there is any indication that retaliation may have occurred; and

e What types of training and/or orientation staff may have received related to abuse.



For specific allegations of abuse, the surveyor should review:

e For allegations of staff to resident abuse, staffing rosters to determine staffing at the
time of the alleged abuse, timecards for staff on duty at the time, and conduct staff
interviews to determine whether there was adequate monitoring and supervision of
staff at the time of the allegation. The surveyor should also review staff training logs to
determine whether staff was trained on abuse prevention, and review the alleged
perpetrator personnel records, including screening and disciplinary records, if any.

e For allegations of resident to resident abuse, whether there is a history of distressed
behaviors that could place residents at risk, whether resident assessments identified
concerns related to behavior, mood, cognitive status, communication, and mobility
and whether care planning addressed the concerns identified with specific
interventions, whether interventions were implemented, and whether there was
adequate monitoring and supervision of the resident(s).

e For allegations of visitor to resident abuse, whether there was any indication of risk to
the resident(s) and whether adequate monitoring and superyision wete provided as
appropriate.

If Tag F600 is cited for abuse, the survey team includes/ihe following language at the
beginning of the Deficient Practice Statement on the Form CMS-2567: “Based on
[observations/interviews/record review], the facility failed*teprotect the resident’s(s’) right to
be free from [Type(s) of abuse: mental abuse/verbal"abuse/physical abuse/sexual
abuse/deprivation of goods and services] by [Perpetrator type: staff/a resident/a visitor]....”

INVESTIGATION FOR ALLEGATIONS OF NEGLECT
The process to review concerns are outlined in the Neglect Critical Element Pathway
(Form CMS-20130).

Use

Use the Neglect Critical Element (CE) Pathway, and the above Guidance when investigating
concerns related to structutes or processes that have led to resident outcome such as unrelieved
pain, avoidable pressure injuries, avoidable dehydration, lack of continence care, or
malnourishment.

Utilize appropriate Critical Element Pathways for care issues, in order to identify whether
noncompliance for a care concern exists first and determine whether further investigation is
needed as to whether the facility has the structures and processes to provide necessary to
provide goods and services to residents.

Summary of Procedures
Interview staff and review facility policies and procedures to determine:
e How the facility monitors and provides oversight of the provision of care and
services; and
e How the facility responds when there are concerns that a resident(s) is not
receiving necessary goods and services.



If Tag F600 is cited for neglect, the survey team includes the following language at the
beginning of the Deficient Practice Statement on the Form CMS-2567: “Based on
[observations/interviews/record review], the facility failed to protect the resident’s(s’) right to
be free from neglect....”

KEY ELEMENTS OF NONCOMPLIANCE FOR ABUSE AND NEGLECT §483.12(a)(1)
To cite deficient practice at F600, the surveyor’s investigation will generally show that
the facility:

e Failed to protect a resident’s right to be free from any type of abuse, including corporal
punishment, and neglect, that results in, or has the likelihood to result in physical harm,
pain, or mental anguish; or

e Failed to ensure that a resident was free from neglect when it failed to provide the
required structures and processes in order to meet the needs of one or more residents.

POTENTIAL TAGS FOR ADDITIONAL INVESTIGATION
During the investigation, the surveyor may have determined that conicetns may also be
present with related outcome, process and/or structure requirements:, The sutveyor is
cautioned to investigate these related requirements before detefmining whether non-
compliance may be present. Some examples of related reéquirements that should be
considered include the following:
e 42 CFR §483.10(f)(4)(i1)-(v), F563 - Visitation Rights
o Determine if the facility provided imni€diate access and visitation by family,
designated representatives or other individuals, subject to reasonable restrictions
and the resident’s right to deny or withdraw consent.
e 42 CFR §483.10(f)(4)(vi), F564+Resident Right to Visitors
e 42 CFR §483.10(g)(1), F572 - Netice'of Rights and Rules
e 42 CFR §483.10(h), F583-Personal Privacy/Confidentiality of Records
o 42 CFR §483.12(a)(3)-(4), F606 - Not Employ/Engage Staff with Adverse Actions
e 42 CFR §483.12(b)(1)-(4), §483.12(b)(5), F607 — Develop/Implement Abuse/Neglect,
etc. Policies
42 CFR §483.12(c)(1)5(4), §483.12(b)(5), F609 — Reporting of Alleged Violations
42 CFR §48312(c)(2) - (4), F610 — Alleged Violations-Investigate/Prevent/Correct
42 CFR §483.24, F675 - Quality of Life
42 CFR §483.25(d), F689- Free of Accident Hazards/Supervision/Devices
o Determine if the facility ensured that the resident environment remains as free
from accident hazards as is possible and each resident receives adequate
supervision to prevent accidents related to resident-to-resident altercations where
the resident’s action is not willful.
e 42 CFR §483.35, 483.35(a), and §483.35(c)- F725 and F726 — Sufficient and
Competent Staff
42 CFR §483.35(a)(3) and (a)(4), §483.35(c), F726 — Competent Staff
42 CFR §483.40(b)-(b)(1), F742- Treatment/Svc for Mental/Psychosocial Concerns
42 CFR §483.75 (g)(2)(ii)- F867- QAA Activities
42 CFR§483.95(c), F942- Abuse, Neglect, and Exploitation Training
42 CFR §483.95(g), F946-Required In-Service Training for Nurse Aide



DEFICIENCY CATEGORIZATION §483.12(a)(1)
In addition to actual or potential physical harm, always consider whether psychosocial harm has
occurred when determining severity level (See Psychosocial Outcome Severity Guide).

As the Psychosocial Outcome Severity Guide, located in the Nursing Home Survey Resources
Folder, describes, to apply the reasonable person concept, the survey team should determine the
severity of the psychosocial outcome or potential outcome the deficiency may have had on a
reasonable person in the resident’s position (i.e., what degree of actual or potential harm would
one expect a reasonable person in the resident’s similar situation to suffer as a result of the
noncompliance). Generally, when applying the reasonable person concept, the survey team
should consider the following as it determines the outcome to the resident, which include, but is
not limited to:

e The resident may consider the facility to be their “home,” where there is an expectation

that he/she is safe, has privacy, and will be treated with respect.and dignity.
e The resident trusts and relies on facility staff to meet his/hermeeds.
e The resident may be frail and vulnerable.

Determining the severity of psychosocial outcomes for abuse can present unique challenges to
surveyors. Given that the psychosocial outcome of abuse may not be apparent at the time of the
survey, it is important for the survey team to apply the reasenable person concept in evaluating
the severity of psychosocial outcomes. It is important for the surveyor to gather and document
any information that identifies any psychosocial outCommes resulting from the noncompliance; for
abuse, surveyors should also consider that the psychosocial outcome of abuse may not be
apparent at the time of the survey. For example, aresident who was raped may demonstrate
indifference to the incident at the time of the survey. In addition, residents may not be able to
express themselves due to a medical/condition and/or cognitive impairment (e.g., stroke, coma,
Alzheimer's disease), not be able to recall what has occurred, or may not express outward signs
of physical harm, pain, or mental anguish. However, when a nursing home resident is treated in
any manner that does not uphold a resident’s sense of self-worth and individuality, it
dehumanizes the resident and creates an environment that perpetuates a disrespectful and/or
potentially abusive situation,for the resident(s).

There are situations thatare likely to cause psychosocial harm which may sometimes take
months or years to manifest and have long-term effects on the resident and his/her relationship
with others. Therefore, during a survey, “Immediate Jeopardy” or “Actual Harm,” may be
supported when there is not an observed or documented negative psychosocial outcome, or a
description of resident impact from the resident’s representative or others who know the resident.
Numerous situations involving abuse are likely to cause serious psychosocial harm (i.e.
Immediate Jeopardy) to a resident who is a victim of these types of actions; these situations
include, but are not limited to:

J Sexual assault (e.g., rape)

J Unwanted sexual touching

o Sexual harassment

J Any staff to resident physical, sexual, or mental/verbal abuse [NOTE: Sexual abuse

does not include the rare situation where a nursing home employee has a pre-existing


https://www.cms.gov/medicare/provider-enrollment-and-certification/guidanceforlawsandregulations/nursing-homes
https://www.cms.gov/medicare/provider-enrollment-and-certification/guidanceforlawsandregulations/nursing-homes

and consensual sexual relationship with an individual (i.e., spouse or partner) who is
then admitted to the nursing home unless there are concerns about the relationship not
being consensual]

. Staff posting or sharing demeaning or humiliating photographs or videos of nursing
home residents

. When facility staff, as punishment, threaten to take away the resident’s rights,
privileges, or preferred activities, or withhold care from the resident

o Any resident to resident physical abuse that is likely to result in fear or anxiety

According to the Social Security Act [Sections §§1819(c)(1)(A)(i1) and 1919(c)(1)(A)(i1)], every
resident has the right to be free from mental or physical abuse. A reasonable person would not
expect that they would be harmed in his/her own “home” or a health care facility and would
experience a negative psychosocial outcome (e.g. fear, anxiety, anger, humiliation, a decline
from former social patterns). In incidents in which one resident abuses another resident, if a
reasonable person would likely suffer actual harm as a result of the incident; the incident should
not be cited below Severity Level 3 (Actual Harm).

NOTE: Surveyors should refer to the guidance related to physical, mental/verbal, and sexual
abuse and deprivation of goods and services by staff.

Examples of Severity Level 4 Noncompliance Inmediate’Jeopardy to Resident
Health or Safety include, but are not limited to:

e The facility failed to protect a resident from sexual abuse when Resident 1 was found
in Resident 2’s bedroom. Resident 1 wassholding Resident 2, whose clothes had been
partially removed and her breastsweresexposed. Resident 2 was severely cognitively
impaired. Resident 1 had a known history of sexually inappropriate behaviors, but
there was no evidence that the facility had assessed and revised the care plan to
identify the potential risk$ tolother residents related to the behaviors; there was no
evidence that Resident'2,could consent to sexual activity with other residents. Based
on interview with Resident 2’°s daughter, the daughter described her shock about the
incident andshow her mother would have been upset. Because this type of
inappropriate, unwanted sexual contact would reasonably cause anyone to have
psychosocial harm, it can be determined that the reasonable person in the resident’s
position would have experienced severe psychosocial harm- dehumanization, and
humiliation- as a result of the sexual abuse.

e The facility failed to ensure that a resident was free from physical abuse. A resident,
who required 1:1 supervision due to physical aggression, was observed to have
escalating behaviors, resulting in striking out at staff and residents in the vicinity. The
staff failed to ensure that residents in the vicinity were safe, and the resident pushed
another resident who was walking to his/her room while unsupervised by staff, as
described by housekeeping staff who witnessed the incident. The victim fell to the
floor with a resulting fracture to her arm that required treatment at the hospital,
placement of a cast, and was in moderate pain due to the fracture. Even though there
was no significant decline in mental or physical functioning, it can be determined that
the reasonable person would have experienced severe psychosocial harm as a result of



the physical abuse, since a reasonable person would not expect to be injured in this
manner in his’/her own home or a health care facility.

The facility failed to ensure that a resident was free from mental abuse and corporal
punishment. A resident who had a cognitive disability carried a doll around with her
throughout the day. During an activity, the resident placed the doll in a chair next to
her and refused to allow another resident to use the chair. The staff slapped the
resident’s hand and removed the doll so the other resident could sit down. The staff
told the resident she could not attend any more activities with the doll, or he would get
rid of it and the resident would never see it again. The resident began to scream, cry
for her doll, and left the room. The resident will not leave her room to attend any
activities for fear that the staff person will take her doll. The resident’s behavior has
declined and now cries and expresses fear when taken for bathing and meals without
her doll. Based on the resident’s behavior, it can be determined that the resident
experienced severe psychosocial harm as a result of the mental.abuse and corporal
punishment.

The facility deprived residents of care related to the failurejof'staff to respond timely
to residents’ requests and treat residents with dignity and.sespect which resulted in
ongoing embarrassment, humiliation, and the failure to provide incontinence care as
needed to meet the needs of several residents. Basedon family and resident group
interviews, other residents and their family*members complained that residents often
waited a long time (up to an hour) before staff took them to the bathroom, resulting in
residents urinating in their beds and lying.n‘urine for long periods of time. Residents
indicated that this is a problem, especially on the night shift. Residents were told by
nurse aides to just urinate on their beds and staff would change the sheets in the
morning. Two night-shift staff members confirmed that they had seen other staff
disconnect call lights in résidents’ rooms so that they were not functioning. After
investigation, it was determined that the nursing home failed to provide the necessary
care. [NOTE: In this'example, the surveyor had already identified noncompliance at
dignity (F550) andurinaty incontinence (F690)] It can be determined that the
reasonable personmin the residents’ position would have experienced severe
psychosocial harm (e.g., embarrassment, humiliation) as a result of the abuse.

The facility deprived a resident of care by failing to provide access for resident
communication and response to resident’s requests for necessary care resulting in the
resident’s ongoing fear and anxiety. During a survey, the surveyor observed that a
resident’s call light was pinned to a privacy curtain that was out of reach of the
resident. The resident stated that the staff removes the call light at night because the
nursing staff said he used it too much and they did not have time to answer the light all
the time. The resident began crying and expressed fear that something would happen
and he would have no way of getting assistance as staff would not come if he called
out forhelp. Based on the resident’s behavior, it can be determined that the resident
experienced severe psychosocial harm as a result of the deprivation of care.



e The facility failed to protect a resident from sexual abuse resulting in serious
psychosocial harm. A resident, with moderate confusion and who was dependent on
staff for care, reported to staff that she was “touched down there” and identified the
alleged perpetrator. However, staff, who thought the resident was confused, did not
report her allegation to facility administration and failed to provide protection for the
resident allowing ongoing access to the resident by the alleged perpetrator. The
resident expressed recurring fear whenever the perpetrator approached the resident,
exhibited crying and agitation, and declined to leave her room. Based on the
resident’s behavior, it can be determined that the resident experienced severe
psychosocial harm as a result of the sexual abuse.

e The facility failed to protect two residents from mental abuse and extreme humiliation
perpetuated by two staff who posted videos and photographs on social media, of the
residents during bathing, using the bathroom, and grooming, whig¢h included nude
photos and photos of genitalia. In addition, on the videos, the two staff verbally
taunted and made cruel remarks to the residents including m@king fun of the way the
resident looked and acted. One resident who was cognitively impaired was shown on
the video to be crying in response to the remarks madé¢ to her by the staff. One
resident, who was cognitively intact, told surveyors that he was extremely humiliated
and angry when he found out that these items were posted. Based on the resident’s
behavior, it can be determined that the resident experienced severe psychosocial harm
as a result of the mental abuse.

e The facility failed to ensure that a regident was free from neglect when it did not have
the structures to provide necessarysgoodssand services to residents. During facility tour,
the surveyor noted a strong urine odot; Residents were observed to be in bed with
soiled clothes and linens. Residentsitold the surveyor that they did not get out of bed or
dressed since there were not é¢nough nurse aides to assist them. During interviews with
nurse aides, it was tepeorted that the facility lacked supplies, such as incontinence
briefs, laundry/housekeeping supplies, gloves and food. Interview with the Director of
Nurses revealed that the medical supply vendor was suspended and no longer
providing suppliesito the facility due to non-payment. Multiple staff also reported not
receiving their last paychecks. During interviews with residents, residents reported
mice in their rooms. During observation of the kitchen and interview with the dietary
manager, there was evidence of rodent infestation, including staff seeing rodents eating
and finding torn bags and crumbs on the floor. The administrator reported that the pest
control company had visited the facility recently, but there was no record of the visit or
proposal for remediation. Also, there was no sanitizer for the dishwasher and no
alternative method for sanitizing dishes. It can be determined that the reasonable
person in the residents’ position would have experienced severe psychosocial harm
(e.g., embarrassment, humiliation, anxiety) as a result of neglect.

Examples of Severity Level 3 Noncompliance Actual Harm that is not Immediate
Jeopardy include, but are not limited to:
e The facility failed to protect a resident from physical abuse when Resident 1 slapped
Resident 2 in the face. Based on resident and staff interviews, Resident 1 had



previously exhibited an aggressive tone towards other residents. Based on the
interview with the nurse aide, Resident 2 was talking loudly to Resident 1 in the
hallway. Resident 1 shouted profanity to Resident 2, followed by: “If you say one
more word, you’re going to be sorry.” The nurse aide was the only staff present in the
area and was transferring another resident; the nurse aide could not intervene and did
not call for assistance from other staff. Resident 2 continued to talk loudly. Resident 1
then reached out, slapped Resident 2 on the left side of his face, and backed his
wheelchair away from Resident 2. Based on the assessment of Resident 2, his left
cheek exhibited some redness in the area that was slapped, but there were no other
physical injuries. Based on the survey team’s interview with Resident 1, Resident 1
was also able to recall the incident and said, “He [Resident 2] just won’t stop
talking...I don’t know what came over me.” Resident 2 was moderately cognitively
impaired and when interviewed, could not recall the incident. The survey team
interviewed Resident 2’s son, who said that his father would have been mad after an
incident like this. Therefore, by using the reasonable person concept, the survey team
would conclude that Resident 2 would have experienced psyehosoeial harm (e.g. anger
directed at the action or at a person) as a result of the physical abuse’since there is an
expectation that the resident would not be slapped in the face'in the facility.

The facility neglected to provide supervision and monitoring to assure that continence
care is provided with dignity, respect and meets the needs of a resident. During a
complaint survey, the investigation revealed,that a cognitively-impaired resident had
been left with his body partially uncovereds’and unattended for several hours. Also,
the investigation also identified that his cath€ter bag had been left lying flat on the bed
so that urine could not flow freely=or drain, resulting in expressions of pain and
distress. Interview with the chatge nugse revealed that she was the only nurse in the
building during the night shift and'stated that the she was unable to monitor the nurse
aides’ provision of care becadse she was providing treatments on other units. It was
identified that insufficient nurse staffing has been reported to the administration and
that this was an ongoing concern. Based on the resident’s behavior, it can be
determined that the resident experienced psychosocial harm as a result of neglect.

Examples of Severity Level 2 Considerations Noncompliance No Actual Harm with
Potential for More Than Minimal Harm that is Not Immediate Jeopardy include, but
are not limited to:

The facility failed to protect Resident 2 from verbal abuse. During the interview with
Resident 2, she mentioned that she does not get along with Resident 1. Based on an
interview with staff, Resident 1 previously demanded Resident 2 to sit up at the table
and that there was something wrong with her. However, staff would re-direct the
residents to separate tables to prevent any situation from escalating. According to
interviews with other residents, one weekend, residents recall that temporary staff had
placed Resident 1 and 2 at the same table for a group activity. Resident 1 yelled to
Resident 2 to sit up straight a few times. However, staff in the room would not
intervene. Resident 1 called Resident 2 a derogatory name. Upon review of Resident 1
and 2’s records, there was no documentation related to altercations. Even though
Resident 2 did not have a reaction, it can be determined that the reasonable person



would experience no actual harm with the potential for more than minimal psychosocial
harm as a result of the verbal abuse.

Severity Level 1: No Actual Harm with Potential for Minimal Harm The failure of the
facility to prevent abuse or neglect is more than minimal harm. Therefore, Severity Level 1 does

not apply for this regulatory requirement.
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§483.12

The resident has the right to be free from abuse, neglect, misappropriation of resident
property, and exploitation as defined in this subpart. This includes but is not limited to
freedom from corporal punishment, involuntary seclusion and any physical or chemical
restraint not required to treat the resident’s medical symptoms.

INTENT §483.12
Each resident has the right to be free from misappropriation of property and exploitation.

NOTE: Refer to F609 for requirements related to reporting of a reasonable suspicion of a
crime.

DEFINITIONS §483.12
“Exploitation,” as defined at §483.5, means “taking advantage of a resident for personal gain,
through the use of manipulation, intimidation, threats, ot.coer¢ion.”

“Misappropriation of resident property,” as defined at §483.5, means “the deliberate
misplacement, exploitation, or wrongful, temperary, or permanent use of a resident’s
belongings or money without the resident’s consent.”

GUIDANCE §483.12

Residents’ property includes all residents’, possessions, regardless of their apparent value to
others since they may hold intrinsic valde to the resident. Residents are permitted to keep
personal clothing and possessionss«for their use while in the facility, as long as it does not
infringe upon the rights of(othetresidents (See F557). Examples of resident property include
jewelry, clothing, futniture, meney, and electronic devices, the resident’s personal information
such as name and identifying information, credit cards, bank accounts, driver’s licenses, and
social security cards.

Examples of misappropriation of resident property include, but are not limited to:

Identity theft;

Theft of money from bank accounts;

Unauthorized or coerced purchases on a resident’s credit card;

Unauthorized or coerced purchases from resident’s funds;

A resident who provides a gift to staff in order to receive ongoing care, based on staff’s
persuasion; and

e A resident who provides monetary assistance to staff, after staff had made the resident
believe that staff was in a financial crisis.



Facility staff are in a position that may be perceived as one of power over a resident. As such,
staff may be able to manipulate or unduly influence decisions by the resident. Staff must not
accept or ask a resident to borrow personal items or money, nor should they attempt to gain
access to a resident’s holdings, money, or personal possessions through persuasion, coercion,
request for a loan, or solicitation. For example, exploitation may include, but is not limited to,
when a resident, or resident representative, has given his/her money or belongings to staff as a
result of coercion, or because the resident, or resident representative, believes that it was
necessary (e.g., in order to receive good care). A resident’s apparent consent is not valid if it is
obtained from a resident lacking the capacity to consent, or consent is obtained through
intimidation, coercion or fear, whether it is expressed by the resident or suspected by staff.

Another example of misappropriation of resident property is the diversion of a resident’s
medication(s), including, but not limited to, controlled substances for staff use or personal
gain.

INVESTIGATIVE PROTOCOL FOR MISAPPROPRIATION-OF RESIDENT
PROPERTY AND EXPLOITATION §483.12
OBJECTIVES
To determine:
e Whether a resident(s) was free from misappropriation of resident property and
exploitation (F602);
e If the facility developed, implemented and educated staff on policies and procedures that
prohibit misappropriation of resident property and exploitation (F607);
o If the facility developed and implemented pré=employment procedures (F606); and
e How the facility protects, reports, investigates, and acts upon alleged violations of
misappropriation of resident property and exploitation (F609, F610).

USE
Use this protocol during any type'of survey as necessary in order to investigate an allegation
of misappropriation of propetty or exploitation.

PROCEDURES §483.12
OFFSITE SURVEY PREPARATION
Information related to an alleged violation may be obtained from:
e Reports from the ombudsmen or other State Agencies;
e Any related previously-cited deficiencies (CASPER Report 3); and
e A complaint and/or facility self-report including:
o Name of alleged victim(s), alleged perpetrator(s) and witnesses, if any;
o Narrative/specifics of the allegation(s) including frequency and pervasiveness of the
allegation; and
o Whether the allegation was reported by the facility and to other agencies.

ONSITE SURVEY ACTIVITIES

If a surveyor receives an allegation of misappropriation of resident property or exploitation
during the survey, he/she must immediately report this to the facility administrator, or his/her
designated representative if the administrator is not present. The survey team should



determine whether the facility then takes appropriate action in accordance with the
requirements at F609 and F610.

During the course of the investigation, if it is determined that the resident’s property was
misplaced and found and not misappropriated, or the property loss was not related to a
facility failure to protect the property (e.g., resident/family accidentally disposed of the item
or took the item home), the investigation may be stopped.

Obtain and review the facility’s policies and procedures related to misappropriation of resident
property and exploitation. It is not necessary for these items to be maintained in one document
or manual.

OBSERVATION
Depending on the nature of the incident, the surveyor should conduct observations that
are related to the allegation. Observations include, but are not limited to,
e For allegations of theft of medications, how medications are seeured and accessed.
e For allegations of stolen property, where the property was Stored, whether it was in a
secure area, and how the property was accessed.

Interview:
The surveyor follows the guidelines below for interviews, which include, but are not limited to:
e Conduct interviews in a private location, preferably seated in order to be able to maintain
eye contact with the individual being interviewed;
e Be impartial, use discretion, and non-judgmental language and to the extent possible, ask
open-ended, non-leading questions;

NOTE: It is important to maintaifi the ¢onfidentiality of the names of the person(s), to the

extent possible, who reported the allegation.

e Conduct follow up interviews, as necessary, to evaluate new information obtained,
discrepancies or changes in information; and

e Maintain documentation of interviews including dates, times, locations and names of
individuals interviewed.

NOTE: It is important'to attempt to obtain as accurate information as possible, and it may be
necessary to obtain assistance from an interpreter if English is not the spoken language of the
resident or staff.

Resident/Family Interview

Interview the alleged victim privately; however, the alleged victim may request that another
person be present. If so, be aware that the alleged victim may not be comfortable speaking
openly in the presence of another person, and another interview may be necessary to follow up
on any discrepancies identified. A resident with a cognitive impairment and/or mental illness
may mistakenly be assumed to be an incompetent witness. In those situations, interview the
alleged victim, to the extent possible, and corroborate statements with other observations,
interviews and record review. During the interview, observe the resident’s emotions and tone,



as well as any nonverbal expressions or gesturing to a particular body area, in response to the
questions. Interview the resident, or resident’s representative, to determine:
e For an allegation of misappropriation of resident property:

o What is missing. If the missing item is money, how much;

o For how long the item has been gone;

o Whether the resident has any idea of what might have happened to the item;

o Whether the resident suspects a specific person(s) was involved in the loss of the
item(s) and the name, title (if any) and/or relationship to the resident;

o Whether the resident/family reported the missing property to facility staff and, if so,
when and to whom and the facility’s response;

o Whether local law enforcement or other outside agencies were notified, and if so, any
response that they are aware of; and

o How the resident feels about losing the item.

e For an allegation of exploitation:

o When and where the alleged exploitation occurred;

o What occurred prior to, during and immediately following“the alleged exploitation;

o Whether he/she can identify who was involved including,the alleged perpetrator
and/or any witnesses;

o Why the resident gave the item to the alleged‘perpetrator or allowed the alleged
perpetrator to take the item;

o How the resident values the item,;

o Whether he/she reported the alleged exploitation to the facility, when and to whom
reported and the facility’s response; and

o Whether he/she feels safe, is afraid of anyone, or fearful of retaliation.

Staff Interview
Review staff attendance records from*any'department to determine who was working at the
time of the alleged misappropriationOr exploitation and who may have had access to the
resident and/or the resident’s zoom to collect information about:
e Whether he/she hadknewledge of the allegation and what actions, if any, he/she took in
response to the allegation;
e Any changes in thesesident’s behavior as a result of the allegation;
e Whether an individual has been identified as the alleged perpetrator and how the alleged
perpetrator and resident related to one another prior to and after the incident;
e Whether he/she reported the allegation to management/administrative staff or any State
or local agencies, and if so, to whom was the allegation reported and when;
e If not reported, what prevented him/her from reporting;
e  Whether he/she is fearful of retaliation;
e If he/she reported the allegation, whether he/she feels that retaliation has occurred as a
result of reporting the allegation, and if so, what actions were taken against staff; and
e Whether he/she has received training from the facility on misappropriation and
exploitation identification, prevention, and reporting requirements.

Alleged Perpetrator Interview:



If the alleged perpetrator is a staff member, the staff member may have been suspended or re-
assigned until the investigation is completed and in some situations, the facility may have
terminated the employment of the individual. In some cases, the alleged perpetrator may not
be in the facility or may refuse to be interviewed. If possible, interview the alleged
perpetrator either in person or by phone to determine:
e What information he/she can provide regarding to the allegation of missing property or
exploitation;
e Whether he/she was present in the nursing home at the time the alleged misappropriation
of property or exploitation occurred;
e Whether he/she has any information on the allegation, such as:
o When and where the alleged incident occurred; and
o If he/she has any other information that he/she wishes to share in regard to the
investigation.

Facility Investigator Interview. If the facility was aware of the allegation, identify the
staff member responsible for the initial reporting and investigationsofalleged
misappropriation of resident property or exploitation. This may be'the administrator in
some facilities. Obtain a copy of the investigation report. Intefview, the responsible staff
person to determine:
e How the facility investigated the allegation of misappropriation or exploitation;
e If the facility did not know if the resident had the preperty prior to the alleged loss, and
how the facility protects the resident's propetty from loss or theft;
e Whether local law enforcement or other outside agencies were notified, and if so, any
response that they are aware of; and
e What findings and resolutions hay€ occurred.

Record Review
It may be necessary to obtain copiesof:specific entries in the record for the period of time that
is relevant to the allegation:

Review the alleged wictim®s,record to obtain necessary information as applicable such as:

e The diagnosis‘and physician orders including medications;

e The RAI to include the resident’s cognitive status;

e Care plan and interventions/goals;

e Physician’s, nurse’s, social worker's and other staff members progress notes, as
applicable; (e.g. for investigation of drug diversion, whether there was indication of
unrelieved pain during certain times of the day for residents who were prescribed the
allegedly diverted medication);

e Any lists of resident valuables or resident items brought in to the facility; and

e Social and psychological history.

If staff is identified as the alleged perpetrator, review the staff member’s personnel file

for information related to:
e The allegation being investigated or history of other allegations;
e Adverse personnel actions taken relevant to exploitation or misappropriation of property;
e Screening that occurred prior to and during employment; and



e Training and orientation related to abuse and neglect prevention.

For an alleged theft of monies if the resident’s funds are managed or held by the facility,
review the accounting records for the resident’s funds, including r